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Court of Appeals of the District of Columbia 


No. 5546. 


Radio Investment Company, Inc. (Station WNJ), 

Appellant, 


vs. 


Federal Radio Commission; New Jersey Broadcasting 

Corporation, Intervener. 


1-13 In the Court of Appeals of the District of Columbia. 

No. 5546. | 

Radio Investment Company, Inc. (Station;WNJ), 

Appellant, j 

vs. 

Federal Radio Commission, Appellee 
Notice of Appeal. 

Comes now the Radio Investment Company, Inc., (Sta¬ 
tion WNJ), appellant in the above entitled proceeding, and 
states that it is aggrieved by the decision of fhe Federal 
Radio Commission, rendered on October 23rd, 1931, effec¬ 
tive twenty days from October 23rd, 1931, in te the appli¬ 
cation of the New Jersey Broadcasting Corporation (Sta¬ 
tion WHOM) of Jersey City, New Jersey, for modification 
of license (Commission Docket No. 1150), and gives notice 
of its appeal therefrom to the Court of Appeals of the 
District of Columbia, assigning in support thereof the fol¬ 
lowing : 

Reasons for Appeal. 

i 

A. I 

Statement of Proceedings. 

j 

The Radio Investment Company, Inc., appellant herein 
(Station WNJ) was first licensed in April of 1923, and has 

1—5546a 
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been in operation since that date. On December 17th and 
18th, 1930, a hearing was held on appellant’s application 
for renewal of license and for the facilities of Stations 
WHOM, WKBO, and WBMS, and for an increase in power 
(Commission’s Docket Nos. 1036 and 1037), and on May 
15th, 1931, the Commission granted appellant a renewal 
of license, notwithstanding certain difficulties with its equip¬ 
ment, but denied its application for more power, and the 
facilities of other stations. Meanwhile the New Jersey 
Broadcasting Corporation (Station WHOM), prior to the 
December hearing, had applied for WNJ’s facilities as well 
as those of Stations WKBO and WBMS as all of these sta¬ 
tions divide time on the same frequency, and the Federal 
Radio Commission not being satisfied that public interest, 
convenience or necessity would be served by granting 
WHOM’s request, on March 24th, 1931, notified appellant 
that the application of WHOM for unlimited time would 
be set for hearing on April 22nd, because it would adversely 
affect the status of Stations WNJ, WKBO, and WBMS. 

On April 22nd and 23rd a hearing was held. Examiner 
Pratt made an adverse report, exceptions as well as a 
motion for reference of the report back to the Examiner 
to take additional testimony prejudicial to WHOM which 
was not available at the time of the hearing were filed, the 
Commission refused to grant the motion for reference, and 
on October 23rd and without oral argument, although same 
was requested, and without further notice to or hearing of 
your appellant, granted the application of Station WHOM, 
making statement of facts, grounds for decision and order, 
which facts w’ere substantially the same facts on which it 
had previously on May 15th, 1931, granted a renewal of 
license to appellant herein on the grounds that it was serv¬ 
ing public interest, convenience and/or necessity, and in 
its order denied the request of appellant for oral argument, 
overruled its exceptions, granted appellant’s facili- 
14 ties to WHOM, and directed the secretary of the com¬ 
mission to issue a modified license to New Jersey 
Broadcasting Corporation (Station WHOM), authorizing 
its station to broadcast during the hours at which appellant 
had been broadcasting, on the same frequency of 1450 kilo¬ 
cycles, with the same power, output of 250 watts, and also 
terminated the existing temporary radio license of appel¬ 
lant in accordance with the conclusions reached in said de- 
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cision and the terms and conditions of said license, directing 
that the order be effective twenty days from October 23rd, 
1931, with Commissioner LaFount dissenting. ] 

Appellant then moved for a rehearing, and submitted affi¬ 
davits tending to show that Station WHOM hhd broadcast 
with excess power knowingly and intentionally, had mis¬ 
represented to advertisers that it was licensed to broadcast 
with such excess power, had discontinued its studios in 
Newark, New Jersey, had violated Commission’s regula¬ 
tions with regard to phonograph records, and had other¬ 
wise been operated contrary to the public interest. This 
motion for rehearing was denied. Whereupon appellant, 
construing said order as a revocation under Section 14 of 
the Radio Act of 1927, made written application to the Com¬ 
mission on November 7th, 1931, for a hearing upon such 
order, which application was not granted, and appellant 
savs that said order is contrary to law. 

! 

Specifications of Error. 

Appellant shows that said order, statement of facts, and 
grounds for decision are erroneous in law and not sup¬ 
ported by substantial evidence, and are arbitrary and capri¬ 
cious and are manifestly against the evidence in the fol¬ 
lowing particulars: 

(1) The decision of the Federal Radio Commission, a 

copy of which is hereto attached, constituted a revocation 
of appellant’s license without giving notice of revocation 
or reasons of revocation as required by Section 14 of the 
Radio Act of 1927. j 

(2) The decision is contrary to a prior decison of said 
Commission dated May 15th, 1931, and attached hereto, in 
which, although the burden of proof was then on appellant, 
the Commission found that public interest would be served 
by granting appellant a renewal of license after a hearing 
in December at which substantially all of the evidence preju¬ 
dicial to appellant was introduced, which evidence in the 
decision of October 23rd, 1931, is made the principal reason 
for the decision therein, it having been re-iptroduced at 
the April hearing over objection in a partial^ incomplete 
and prejudicial form in that the entire record of the Decern- 
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ber hearing* relative to the issues of the hearing was not 
introduced or considered. 

(3) The Commission in its statement of facts and grounds 
for decision has found facts and reached grounds for the 
decision contrary to the testimony before the Examiner, 
and its grounds for decision lack support in the substantial 
evidence adduced on the hearing, and are contrary to the 
evidence. 

(4) The Commission likewise failed to make findings as 
to the inferiority of the programs of Radio Station WHOM, 
as to its use of a fortune-teller contrary to the Commission’s 
own interpretation of the public interest as evidenced by 
a press release dated May 7th, 1931, as to WHOM being off 
its frequency in 1930 and constantly changing its equipment, 
which equipment had been operated in such a manner as to 
cause distortion, that the station had used excessive power, 
and that it was a mere adjunct of an outdoor advertising 

agency. However, the Commission did not agree with 
15 the Examiner, who reported that the station had sub¬ 
stantially complied with engineering standards and 
the regulations of the Commission since the Commission, al¬ 
though adopting nearly all of the other findings of the Ex¬ 
aminer, specifically omitted this particular finding of fact. 

(5) The Commission erred in stating as a ground for its 
decision that public interest, convenience or necessity would 
be served by the granting of the application of WHOM, as 
same was unsupported either in law or in fact, and is in¬ 
consistent with the Commission’s own decision of May 15th, 
1931, in which the Commission found that appellant should 
be granted a renewal of license as serving public interest, 
convenience or necessity, w’hich privilege appellant in re¬ 
liance thereon, has at great cost prepared itself to exercise, 
and has exercised, and of which privilege said decision and 
order would deprive appellant, with consequent destruction 
of its property and Station WNJ, and is otherwise con¬ 
trary to public interest. The Commission’s own statement 
of facts shows that a substantial portion of the city of 
Newark with its more than 400,000 population would lose 
the reliable, dependable reception from a local station which 
serves its special and peculiar needs with particular refer¬ 
ence to the foreign born, and that the city of Jersey City 
with its less than 325,000 population would receive these 
facilities without there being any showing of public interest 
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in or demand for these facilities, when it is admitted that 
WHOM cannot serve reliably and consistently more than a * 
distance of about eight to ten miles, with the southernmost 
portion of Newark eight miles from WHOM’s transmitter.- 
It was admitted that the Jersey City area is ( now well 
served, and there is no showing that WHOM, located in 
Jersey City, renders a program better or different from 
that of numerous other stations located in or near Jersey 
City, and that on a comparison basis Jersey City has more , 
radio facilities for its population rendering local service 
than has Newark. 

(6) The said decision of the Commission is arbitrary, un¬ 
reasonable and therefore unlawful, in that it disregards the 
public interest and bases its decision on pecuniary benefit 
to Station WHOM when it was admitted that WHOM was 
an adjunct of an outdoor advertising agency, had only been 
broadcasting since February of 1930, and was hot in need 
of assistance from the Radio Commission from; the stand¬ 
point of revenues since the services which it afforded the 
advertising agency were rendered without charge. 

(7) The Commission failed and refused to grant a re¬ 
hearing, although two applications therefor w^ere duly made 
and affidavits submitted as to newly discovered evidence 
which was not available and could not be obtained at the 
April hearing. 

(8) The order of the Commission destroys the property 
and investment of the appellant herein in its Station (WNJ) 
without due process of law, contrary to the Constitution of 
the United States, and to any statute or law of! the United 
States, and contrary to any of the rules, regulations or 
proper procedure of the Commission consistent with law, 
is against the substance of the evidence, and is unlawful, 
arbitrary, capricious and confiscatory. 

(9) The Commission’s decision is contrary to the public 
interest, convenience and necessity, and except for an im¬ 
mediate stay of said order, review of the cause, and reversal 
of said order by this Honorable Court appellant herein 
will be deprived of its property and rights in law to its 
irrepairable and irremedial damage and injury. 

It is respectfully prayed, therefore, that this Honorable 
Court enter an order reversing said decision of the Federal 
Radio Commission complained of in so far as, it attempts 
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to qualify or restrict the renewal of the existing station 
license of WNJ, and for such further relief as to this 
Honorable Court may seem just and proper. 

RADIO INVESTMENT COMPANY, INC., 
By GEORGE E. STRONG, 

Its Attorney. 


16-23 District of Columbia, ss: 

George E. Strong, being first duly sworn, says that 
he is attorney for the Radio Investment Company, Inc., 
appellant herein, and that the foregoing is a true copy of 
the notice of appeal and reasons therefor to be filed forth¬ 
with in the Court of Appeals of the District of Columbia. 

GEORGE E. STRONG. 

Subscribed and sworn to before me this 10th day of 
November, 1931. 

V 

[Seal of Lillian K. Lindquist, Notary Public, District 

of Columbia.] 

LILLIAN K. LINDQUIST, 

Notary Public. 


My commission expires Nov. 17, 1933. 

The Federal Radio Commission will please take notice 
that the foregoing notice of appeal and reasons therefor 
will be filed forthwith in the Court of Appeals of the Dis¬ 
trict of Columbia. 

RADIO INVESTMENT COMPANY, INC., 
By RUSH D. HOLLAND, 

GEORGE E. STRONG, 

Attorneys. 

Receipt of a copy of the foregoing notice of appeal and 
reasons therefor is acknowledged this 10 day of November, 
1931. 

THE FEDERAL RADIO COMMISSION, 
By THAD H. BROWN. 
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Federal Eadio Commission, Washington^ D.. C. 


Docket Nos. 1036 and 1037. 


i 

I 


In re Applications of Eadio Investment Co., Inc. (WNJ), 
Newark, New Jersey, for Eenewal of Licence, Modifica¬ 
tion of License, and Construction Permit. 


Statement of Facts, Grounds for Decision, and Order of the 

Commission. 


i 


The Issues. 


This proceeding arose upon applications filed by Eadio 
Investment Company, Inc. (Station WNJ), Newark, New 
Jersey, for renewal of license, modification of license and 
construction permit. Station WNJ is now assigned the fre¬ 
quency of 1450 kilocycles with 250 watts power and it shares 
time with Stations WBMS, WHOM, and WK^O. Author¬ 
ity is sought to increase the power output j:o 500 watts 
with unlimited hours of operation. Stations WHOM, 
WBMS and WJSV appeared as respondents, the first two 
named for the reason that the applications! involve the 
question of the reassignment of their hours of operation 
to the applicant herein, and the last named because of pos¬ 
sible interference due to the increase in power requested. 
In addition to a renewal of license and a modification 
thereof, applicant seeks a construction permit in order to 
enable it to construct a new transmitter in tihe event the 
modification of license is granted. The applications came 
on for hearing before Chief Examiner Yost on December 
17 and 18, 1930. The Examiner’s report, recommending 
that the application for renewal of license be granted and 
that the applications for modification of license and con¬ 
struction permit be denied, was submitted March 11, 193L 
Exceptions to the report were duly filed by! New Jersey 
Broadcasting Corporation (Station WHOM).| 

i 

i 

Statement of Facts. 

i 

i 

Station WNJ was first licensed in April,! 1923, in the 
name of Herman Lubinsky who is the President of the 
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applicant corporation and owner of 97% of its stock. Mr. 
Lubinsky became interested in radio prior to 1910 and be¬ 
fore the advent of radio telephony. He has been engaged 
in the radio art since its inception, having held a license as 
radio operator, commercial grade, since 1912. He now has 
an operator’s license, broadcasting grade. Station WNJ 
was constructed by him and at present he superintends the 
operation of the station. In addition to broadcasting he is 
engaged in the real estate and financing business. 
25 The applicant corporation has real property assessed 
at $15,000 with a $15,000 encumbrance thereon, and 
while Mr. Lubinsky has a reserve fund of $60,000 which he 
will use, if necessary, in the conduct of the station, he has 
no contractual obligation to do so. Although owning prac¬ 
tically all of the stock, Mr. Lubinsky was unable to state 
the paid-in capital or the capitalization of the corporation. 

Station WNJ now uses a total of 26% hours per week. 
Mr. Lubinsky, under the name of “Alec Smith” personally 
conducts a question box advertising his radio shop, dis¬ 
cussing the various makes of receiving sets by name and 
tendering the service of his shop in the making of repairs. 
He engages in direct advertising over the station, quoting 
prices. This program occupies tw^o hours on Sunday morn¬ 
ing, one-half hour on Tuesday night, and is used at various 
other times to fill in the program of the station. Approxi¬ 
mately one-half of the daylight hours during which the sta¬ 
tion broadcasts is used in the playing of phonograph rec¬ 
ords. Special programs for Italians, Germans, Swiss, Hun¬ 
garians and Lithuanians are broadcast by the station in the 
respective languages of those people. The time for the 
Lithuanian program, for instance, is sold to a gentleman 
who makes arrangements with the Lithuanians for the ma¬ 
terial to be broadcast in their language. No member of 
the staff of the station is familiar with the language used 
nor is the material so broadcast subjected to any censor¬ 
ship by the station management. 

At one time the station was operated at a profit but at the 
present time is merely self-supporting. Very little money 
is expended for program talent. Additional hours are de¬ 
sired in order that the station may sell more advertising 
time and thus increase its income. 
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The following 

deviations from the 

I 

assigned frequency 

were shown: 





Date. 


Time of day. 


Deviation 

July 10, 

1930. . . 

.7.58 

p. m. 


1,000 cycles 

Aug. 7, 


.5.04 

11 


800 “ 

Aug. 21, 

i t 

.5.20 

< t 


7,300 

Sept. 4, 


.5.18 

i <. 


8,200 “ - 

i 6 (i 

< i 

.6.20 

< i 


8,200 “ 

U it 

L t 

.7.31 

u 

! 

8,900 44 

“ 5, 

i i 

.2.18 

i l 


8,200 “ 

“ 5, 

t i 

.3.27 

i c 


8,300 44 


In explanation of the deviations of July 10, August 7 and 
21, it was stated that on each occasion the crystal used to 
control the frequency developed a dual frequency, cracked 
and was subsequently replaced. The deviations of Septem¬ 
ber 4 and 5 were caused by the development of dual fre¬ 
quency by the crystal. Sound engineering practice requires 
the maintenance of the temperature of th4 crystal at a 
point higher than the temperature of the roopi. This prac¬ 
tice w^as not followed by WNJ and in July, !jL930, the room 
temperature exceeded the crystal temperature, thus chang¬ 
ing the frequency. Applicant resorted to the highly ques¬ 
tionable method of directing a fan upon the box con- 
26 taining the crystal in an effort to reduce the heat. 

Until a recent date the station did not maintain dupli¬ 
cate crystals in anticipation of defects occurring in the one 
in use. The practice of the station has been to check one 
crystal against the other rather than have the crystals cali¬ 
brated by those competent to do such work! The method 
used is unreliable. At the present time the crystal is main¬ 
tained at a temperature sufficiently high to obviate the 
possibility of being affected by the room teriiperature, and 
a duplicate crystal is always heated and ready in event of 
emergency. 

Failure to comply with the provisions of General Order 
No. 78 in the requirement that phonograph records must be 
announced as such w r as explained by a statement that the 
station announcers had apparently violated their instruc¬ 
tions. 

The station has been operated with an actual power of 
292.5 watts, whereas the licensed power is 250 watts. Mr. 
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Lubinsky was not aware until approximately the date of 
the hearing of the existence of General Order No. 91, and at 
that time he wired his operator at the station to reduce the 
power. In this connection Mr. Lubinsky explained that his 
office was destroyed by fire and was in no condition for 
him to examine his mail from April 4 to May 1. However, 
the General Order in question was promulgated May 23, 
1930, three weeks after the office had been restored. 

Station WNJ is operating with a modulation of only 60% 
to 70%, whereas 100% modulation would put down an effec¬ 
tive signal approximately four times as great and possibly 
increase the service area. The proposed changes in the 
transmitter would further reduce the percentage of modula¬ 
tion. 

The applicant made no attempt to show the superiority of 
its service over that of the three stations with which it shares 
time. WHOM, one of the respondents, made an affirmative 
showing of its technical equipment, its policy, its staff, and 
its programs. It appears to be making full use of the 
facilities assigned to it. 

The operation of Station WNJ with 500 watts on 1450 
kilocycles would result in serious interference with Station 
WSAR, Fall River, Massachusetts, 180 miles distant, 
operating with 500 watts power, and Station WTFI, Taccoa, 
Georgia, 680 miles distant, with 500 watts power, both 
operating on 1450 kilocycles. If the application for in¬ 
creased power were granted, cross-talk interference would 
be expected between applicant’s station and WJSY, Mount 
Vernon Hills, Virginia, 200 miles distant, operating with 
10 kilowatts power on 1460 kilocycles. The service area of 
Stations WSAN, Allentown, Pennsylvania, 75 miles distant, 
250 watts power, and WOKO, Albany, New York, 145 miles 
distant, 500 watts power, both on 1440 kilocycles, would be 
affected by cross-talk interference between them and ap¬ 
plicant station if the application for additional power were 
granted. 

27 The Exceptions. 

The exceptions to the Examiner’s report raise no sub¬ 
stantial question not necessarily involved in a considera¬ 
tion of all facts developed in the record of this proceeding. 
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Grounds for Decision. 

i 

On the record in this case the Commission is of the 
opinion and so finds: 

1. While it appears from this record that the operation 
of Station WNJ has not been in conformity! with certain 
regulations of the Commission, changes in equipment have 
been made and steps taken which should enable the appli¬ 
cant station to maintain operation in the futiire in accord¬ 
ance with Commission requirements. 

2. One feature of the programs being offered by appli¬ 

cant station is designed particularly to reach certain ele¬ 
ments of the listening public that are not ordinarily able 
to obtain a broadcasting service peculiarly fitted to their 
needs. ; 

3. Public interest, convenience and/or necessity would 
be served by granting the application for renewal of license. 

4. The granting of the application for increased power 
would result in interference between applicant’s station 
and Stations WSAR, WTFI, WJSV, WSAN and WOKO 
with the result that the service areas of each of said stations 
would be materially affected. 

5. There is no showing in this record that tie applicant’s 
station is rendering a service superior to that being ren¬ 
dered by the stations with which it shares time. 

6. It is not demonstrated in this record tiat there is a 
need for additional broadcasting facilities in the commun¬ 
ity proposed to be served and this area now receives a good 
broadcasting service from many near-by stations. 

7. Public interest, convenience and/or necessity would 
not be served by granting the application for modification 
of license. 

8. Public interest, convenience and/or necessity vrould 

not be served by granting the application for construction 
permit. i 


28 & 29 


Order. 


On consideration of the evidence in this case, of the Ex¬ 
aminer’s report and of the exceptions thereto, it is accord¬ 
ingly ordered: 

(1) That the exceptions to the Examiner’s| report be and 
the same are hereby overruled; 
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(2) That the request of New Jersey Broadcasting Cor¬ 
poration (WHOM) for oral argument before the Commis¬ 
sion be and the same is hereby denied; 

(3) That the application of Radio Investment Company, 
Inc., (WNJ) for renewal of license be and the same is 
hereby granted; 

(4) That the application of said Radio Investment Com¬ 
pany, Inc., for modification of license be and the same is 
hereby denied; and 

(5) That the application of Radio Investment Company, 
Inc., for construction permit be and the same is hereby 
denied. 

Filed Mav 15, 1931. 

30 In the Court of Appeals of the District of Columbia. 

No. 5546. 

Radio Investment Company, Inc. (Station WNJ), 

Appellant, 

v. 

Federal Radio Commission, Appellee. 

Notice of Intention of New Jersey Broadcasting 
Corporation to Intervene. 

Now comes New Jersey Broadcasting Corporation and 
gives notice that it intends to intervene in this case, and 
that it is an interested party and entitled to participate 
in the proceedings to be had upon this appeal. 

1 NEW JERSEY BROADCASTING 

CORPORATION, 

By BETHUEL M. WEBSTER, Jr., 
BETHUEL M. WEBSTER, Jr., 
PAUL M. SEGAL, 

PAUL M. SEGAL, 

Its Attorneys. 

31 Verified Statement Showing the Nature of Interest 

of Intervener. 

Washington, 

District of Columbia, ss: 

Paul M. Segal, being upon his oath duly sworn says he 
is one of the attorneys for New Jersey Broadcasting Cor¬ 
poration; and that: 
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Said Corporation has its principal place of j business at 
Jersey City in New Jersey, and none of the officials thereof 
resides within the District of Columbia or is now present 
therein. 

The following are the facts showing the nhture of the 
interest of intervener in this appeal: 

New Jersey Broadcasting Corporation owns and operates 
WHOM at Jersey City, New Jersey. Heretofore it was 
licensed to operate upon the frequency 1450 kilocycles with 
power of 250 watts, to share time with WNJ,!WKBO and 
WBMS. The action of the Commission complained of by 
appellant in this case is the granting of the application 
of WHOM for the time heretofore assigned to appellant. 
The action of the Commission was taken upon the applica¬ 
tion of the intervener after notice and full; opportunity 
to be heard accorded to appellant and after participation 
by appellant in the proceedings. The pleadings, testimony 
and proceedings before the Commission show that public 
interest, convenience and necessity will be served by ex¬ 
tending the hours of operation of intervener! to the inclu¬ 
sion of the time heretofore assigned to appellant; that 
intervener’s service to the public is of superior character 
and that appellant’s operation has been in violation of 
the rules and regulations of the Federal Radii) Commission 
and of the requirements imposed by the Radio Act of 1927, 
as amended. 

The reversal of the Commission’s decision by the Court 
would require the denial of intervener’s application and 
would deprive it of the facilities to which jit is entitled 
under the showing made in the proceedings before the Com¬ 
mission, and which the Commission has granted to it. 

PAUL M. SEGAL. 
PAUL M. SEGAL. 

32-41 d Subscribed and sworn to before me, Notary Pub¬ 
lic in and for the District of Columbia, this 11th 
day of November, 1931. 

[Seal of Richard A. Mahar, Notary Public, District of 

Columbia.] 

RICHARD A. MAHAR, 
RICHARD A. J^AHAR, 

Notary Public. 

My commission will expire January 20, 1933. 




14 


RADIO INVESTMENT COMPANY, INC., VS. 


Proof of Service. 

We acknowledge service of true copies of the foregoing 
notice and statement this 11th day of November, 1931. 

RUSH L. HOLLAND, 

RUSH L. HOLLAND, 
GEORGE E. STRONG, 
GEORGE E. STRONG, 
Attorneys for Appellant. 

D. M. PATRICK, 

Asst. General Counsel, 
Federal Radio Commission. 

42-45 Court of Appeals, District of Columbia. Filed Dec. 
16, 1931. Henry W. Hodges, Clerk. 

In the Court of Appeals of the District of Columbia. 

No. 5546. 

Radio Investment Company, Inc. (Station WNJ), 

Appellant, 

v. 

Federal Radio Commission. 

Statement in Writing of the Facts and Grounds for the 
Decision of the Federal Radio Commission as Found and 
Given by It, Order of the Federal Radio Commission and 
Record in the Matter of the Application of the Neiv 
Jersey Broadcasting Corporation (Station WHOM) for 
Modification of License. 

Comes now the Federal Radio Commission, pursuant to 
Section 16 of the Radio Act of 1927, as amended by Public 
Law No. 494, approved July 1,1930, and filed this, its State¬ 
ment in Writing of the Facts and Grounds for Decision as 
found and given by it, Its Order, and the Record before 
it on the hearing of the application of New Jersey Broad¬ 
casting Corporation (Station WHOM) for modification of 
license. 

FEDERAL RADIO COMMISSION, 
Bv JAMES W. BALDWIN, 

Secretary. 


Rodio Broadcasting Station 
Phone Montgomery 8787 


FEB -2 1331 

- N Y. 


FEB 6 IS3! 


w 

H 

O . 
M ^ 


Stanley Theatre Building 
Jersey Gty, New Jersey 



Referred, to Federal Radio Commission 
for attention. 

Dept, of Commerce, Radio Division. February 2nd, 1931. 


Mr. Janes W. 3aldwin, Secretary, 
Federal Radio Commission, 
Y/ashington, D. C. 


Dear Mr. Baldwin: 


COMM 

FEB *6 1831 

yA:-AM3 T'.-X# 


In reference to our application l-M-L-B-713 
requesting operating hours on 1450 kilocycles upl to 8:CO P.M. 
we hereby desire to modify the same to read, "unlimited time * 
on 1450 Kilocycles present power." 


Sworn and subscribed 
to before me this 3rd day 

of February 1931 in the City 
of Jersey City, County of Hudson 
in the state of New Jersey 


Very truly yours, 

i 

NEW JERSEY BROADCASTING CORP, 


LJT:AC. 




4 


& 


Kaut T. O'Msau*. President Lauuwt ]. Tokkeu. Vie* PM. md Om . Mgr. 

NEW JERSEY BROADCASTING CORPORATION 


No. 5546 

Radio Investment Company, Inc., 
(Station WNJ). Appellant, 


vs, 


Federal Radio Commission; New 

Jersey Broadcasting Corporation, Intervener, 


47 
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46 Form No. 13 I 

Federal Radio Commission Dec. 6, 1930. j 

i 

i 

(To he filled in by the Federal Radio Commissijon) Modi¬ 
fication File No. l-ML-B-713. Station License File No.: 

-. Call Letters: WHOM. Frequency: - j. Power: 

-. Official Number: 170. 

i 

i 

United States of America: 

i 

i 

i 

i 

Federal Radio Commission. 

Application for Modification of Station License. 

(Submit in duplicate to District Supervisor of Radio in 
charge of district in which station is located. Swear 
to one copy.) j 

To the Federal Radio Commission: 

1. Name of applicant: New Jersey Broadcasting Corpo¬ 
ration. 

2. Post office address: State, New Jersey; City, Jersey 

City, Stanley Theatre Building; Number,-j 


Modification Requested 

A. Frequency 1450 Kcs. 

B. Power 1 250 Watts 

C. Hours of operation full time up 
to 8:00 P. M. daily j 

D. Location of transmitter 1508 
Hudson Boulevard. Jersey City, N. J. 

E. Location of maip studio Stan¬ 
ley Theatre Building, Jersey City, 
N. J. 

F. Call letters 2 WHOM 

G. 


1 If construction of a new transmitter is contemplated, application for 
construction permit must be filed. 

2 Call letters are designated by the Secretary of Commerce. Any request 
for change will be submitted to him by the Commission. 

f 

(Here follows reproduction of side folib 47.) 

48 4. How will the granting of the application serve 

public interest, convenience, or necessity? Upon a 


3. Nature of modification: 

Terms of Present License 

A. Frequency 1450 Kcs. 

B. Power 250 Watts 

C. Hours of operation Shares time 
with WNJ, W’KBO and WBMS 

D. Location of transmitter 1508 
Hudson Boulevard, Jersey City. N. J. 

E. Location of main studio Stan¬ 
ley Theatre Building, Jersey City, 
N. J. 

F. Call letters WHOM 

G. 
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comparative fcbasis applicant is better able to render pro¬ 
grams in the public interest than other stations with which 
it is compelled to divide time. 

5. The applicant’s last application for a station license is 
to be considered as part of this application, and the truth 
of the statements therein contained is hereby reaffirmed 
except in so far as the contrary expressly appears in this 
application. 

6. The applicant waives any claim to the use of any par¬ 
ticular frequency or wave length or of the ether as against 
the regulatory power of the United Sates because of the 
previous use of the same, whether by license or otherwise, 
and requests a station license in accordance with this ap¬ 
plication. 

Dated this 5th dav of December, 1930. 

‘ NEW JERSEY BROADCASTING 
CORPORATION, 

Bv PAUL M. SEGAL, 

Agent of Applicant. 

Washington, 

District of Columbia, ss: 

Paul M. Segal, being first duly sworn, upon his oath 
deposes and says that he is the (If applicant is not an in¬ 
dividual, insert “agent of”) Agent of above-named appli¬ 
cant and that the statements in the foregoing application 
are true of his own knowledge, except as to such statements 
as are therein stated to be on information and belief, and as 
to such statements applicant believes them to be true. 

PAUL M. SEGAL. 

Subscribed and sworn to before me this 5th dav of De- 
cember, 1930. 

[Seal Richard A. Mahar, Notary Public.] 

RICHARD A. MAHAR, 

Notary Public. 

49&50 Radio Supervisor’s Report. 

Application received 12/6/30—Radio Division-Department 
of Commerce-Washington, D. C. 

Remarks (state any pertinent facts): At the request of 
Mr. Fisher of the Federal Radio Commission this applica- 
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tion is accepted at this office and referred direct to the 
Federal Radio Commission. j 

W. D. TERRELL, 

Director of Radio. 

51 Form No. 20-A-l. i 

File No.: l-R-B-180. Official No.: 180. Call Letters: 
WNJ. 

i 

United States of America: 

Federal Radio Commission. 

Radio Broadcasting Station License. 

Modified as of Mav 15, 1931. 

•/ 7 j 

I 

Subject to the provisions of the Radio Act|of 1927, as 
amended, subsequent acts, and treaties, and all! regulations 
heretofore or hereafter made by this Comniission, and 
further subject to conditions set forth in this license, the 
license, Radio Investment Company, Inc., is hereby author¬ 
ized to use and operate the radio transmitting apparatus 
hereinafter described for the purpose of broadcasting for 
the term beginning May 15,1931, and ending 3 al m. Eastern 
Standard Time, November 1, 1931. j 

The licensee shall use and operate said apparatus only 
in accordance with the following terms: 

1. On a frequency of 1450 kc. 

2. With power of 250 watts, with an additional- 

(a) from local sunrise to local sunset!only; 

(/;) for experimentation to determine! whether in- 
watts-Jterference results; 

(c) -. Height of Antenna (from ground or' 

counterpoise to highest point of Antenna) —meters. 

Antenna current-amperes. 

3. During the following period or periods of time: Shares 
time with Stations WBMS, WHOM, and WKBQ. 

4. Under the call letters assigned by the Secretary of 
Commerce, i. e., WNJ. 

5. With the main studio of the station located at: 22-24 
East Park Street, Newark, New Jersey. j 

The apparatus hereinabove authorized to be used and 
operated is located at 89 Lehigh Avenue, Newark, New 

2—5546a ! 
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Jersey—Lat. 40° 42' 30" North, Long. 74° 12' 29" West.— 
ancl is described as follows: Composite—Broadcasting 
Transmitter—Direct Crystal Control. Last radio stage: 
one 250 watt vacuum tube (W. E. 212-D). High level modu¬ 
lation. Maximum rated carrier power output 250 watts. 

For emergency purposes only, when by reason of break¬ 
down or similar reason the said apparatus can not be used, 
the licensee is authorized to use and operate (but only in 
accordance with the terms and conditions of this license) 

the auxiliary radio transmitting apparatus located at:- 

and described as follows:-. 

The Commission reserves the right during said license 
period of terminating this license or making effective any 
changes or modifications of this license which may be neces¬ 
sary to comply with any decision of the Commission ren¬ 
dered as a result of any hearing held under the rules of 
Commission prior to the commencement of this license 
period or any decision rendered as a result of any such 
hearing which has been designated prior to the commence¬ 
ment of this license period. 

This license is issued on the licensee’s representation 
that the statements contained in licensee’s application are 
true and that the undertakings therein contained so far as 
they are consistent herewith, will be carried out in good 
faith. The licensee shall during the term of this license, 
render such broadcasting service as will serve public in¬ 
terest, convenience, or necessity to the full extent of the 
privileges herein conferred. 

This license shall not vest in the licensee anv right to 
. operate the station nor any right in the use of the fre¬ 
quency designated in the license beyond the term hereof, 
nor in any other manner than authorized herein. Neither 
the license nor the right granted hereunder shall be assigned 
or otherwise transferred in violation of the Radio Act of 
1927 as amended. This license is subject to the right of use 
or control by the Government of the United States con¬ 
ferred by Section 6 of the Radio Act of 1927. 

Dated this 15th day of May, 1931. 

By direction of the Federal Radio Commission. 

[seal.] JAMES W. BALDWIN. 

fbb. Secretary. 
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52 


Notice. 


Federal Radio Commission, Washington, ;D. C. 

File No. 1-M-1-B-713-A. | 

In re Application of N. J. Broadcasting Corp. Dated 
12/3/30, for Modification of License. Location: Jersey 
City, N. J. Operating Assignment Specified :j Frequency, 
1450 Kc.; Power, 250 Watts; Hours of Operation, Un¬ 
limited. 

To-: 


Your are hereby notified that the Commission has ex¬ 
amined the above described application and not being satis¬ 
fied that the public interest, convenience or necessity would 
be served by the granting thereof has designated the matter 
for hearing: 

(1) The granting of this application would adverselv 
affect the status of Stations WNJ, WKBO and WBMS. 

(2) The applicant’s attention is invited to tjhe fact that 
the State of New Jersey is over-quota. The applicant 
should specify the station or stations in the Sjtate of New 
Jersey from which these facilities are to be withdrawn. 

The attention of the applicant is directed to the fact that 
while his application constitutes a part of the record, it is 
not a part of the testimony and he should be prepared, at 
the hearing, to introduce testimony to prove thfe allegations 
contained in his application. 

The specific grounds mentioned are not to be considered 
as exclusive of other grounds for the action and eventual 
decision of the Commission. 

53 The Commission has fixed a time and place for a 
hearing on said application on April 23j 1931, at the 
hour of 10 A. M., at the offices of the Commission, Washing¬ 
ton, D. C., subject to the rules and regulations set forth in 
General Order No. 93. 

Your special attention is invited to Subtitle ;B, Section 7, 
Paragraph (2) of this order, which reads as follows: 

“In order to avail himself of the opportunity to be heard, 
the applicant shall, within 20 days of the mailing of the 
notice by the Secretary, file with the Commission a written 


1 
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appearance consisting of a statement of his desire to be 
heard, together with a statement in writing of the facts 
which he expects to prove at such hearing and an affidavit 
showing that a copy of such written statement has been 
served upon or mailed to all other parties notified of the 
hearing. ’ ’ 

Notices of the hearing in this matter are being mailed 
to the following parties under date of March 24, 1931: 

New Jersey Brdcstg. Corporation (WHOM), Applicant, 
Stanlev Theatre Bldg. Jersev Citv. N. J. 

Radio Investment Co., Inc. (WNJ), 58 Market St., New¬ 
ark, N. J., Station assigned to 1450 kc. frequency. 

Camith Corporation (WKBO), 2870 Hudson Blvd., Jer¬ 
sey City, N. J., Station assigned to 1450 kc. frequency. 

WBMS Broadcasting Corp. (WBMS), 6 Banta Place, 
Hackensack, N. J., Station assigned to 1450 kc. frequency. 

If for any reason the applicant does not desire a hearing, 
he should notifv the Secretarv immediatelv so that notices 

W V * 

sent to other parties may be cancelled. 

FEDERAL RADIO COMMISSION, 
JAMES W. BALDWIN, 

Secretary. 

FRC/edj. 

Signed for above. Mailed bv Mail and Files Mar. 24, 
1931 

54 Before the Federal Radio Commission, Washington, 

D. C. 

File No. 1-M-L-B-713-A. 

In re Application of New Jersey Broadcasting Corporation 
for Modification of License. Operating Assignment Spec¬ 
ified : Frequency, 1,450 Kc.; Power, 250 Watts; Hours of 
operation, Unlimited. 

Appearance, Statement, and Affidavit. 

(Under General Order 93, Subtitle B, Section 7.) 

I. Appearance. 

Now, this 10th day of April, 1931, comes New Jersey 
Broadcasting Corporation, by its counsel, files this, its writ¬ 
ten appearance in the above entitled matter and states that 



FEDERAL RADIO COMMISSION ET AL 


21 


it desires to be heard in said matter on April; 22, 1931, at 
the hour of ten o ’clock, a. m., at the offices of th0 commission 
at Washington, D. C. 

NEW JERSEY BROADCASTING COR¬ 
PORATION, 

By B. M. WEBSTER, Jr, 

B. M. WEBSTER, Jr, 

PAUL M. SEGAL, 

PAUL M. SEGAL, 

Its Attorneys. 

Federal Radio Commission. Received Apr. 10, 1931. 
James W. Baldwin, Secretary. 

55 II. Statement in Writing of the Facts to be Proved at 

Said Hearing. 

i 

Applicant shows that at said hearing it expects to prove: 

A. On the frequency of 1450 kilocycles applicant is now 
assigned one-fourth time, one-fourth time isj assigned to 
respondent WNJ, one-fourth time to WKBO, and one-fourth 
time to WBMS. 

B. Applicant station has been so consistently operated 
in the public interest, convenience and necessity; its appa¬ 
ratus, technique, personnel, programs, financing, manage¬ 
ment and public relations have been so excellent that it is 
entitled to the improvement in assignment now requested. 

C. The assignment of one-fourth time now blade to WNJ 
should be assigned in the public interest, convenience, and 
necessity to the applicant instead of WNJ, because the ap¬ 
paratus, technique, service area, personnel, programs, 
financing, management and public relations of applicant sta¬ 
tion WHOM are, have been, and will be superior, in the pub¬ 
lic interest, convenience and necessity to those of said sta¬ 
tion WNJ. 

F. The operation and programs of WNJ are so inferior 
that under the standard of public interest, convenience and 
necessity the Federal Radio Commission should refuse the 
renewal of license to said station. 

G. The operation and programs of WKBO are so inferior 

that under the standard of public interest, convenience 

56 and necessity the Federal Radio Commission should 
refuse the renewal of license to said station. 
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I. The granting of this application will not result in the 
assignment within the State of New Jersey, or within the 
Zone of which that State is a part, of more licenses, fre¬ 
quencies, hours of operation, and power than permitted 
under the Amendatory Act of March 28, 1928, to the Radio 
Act of 1927. 

J. The present division of time between said stations 
WNJ, WKBO, WBMS, and the station of the applicant is 
unsound, unwise, uneconomical, wasteful and is not in the 
public interest, convenience or necessity. 

K. Public interest, convenience and necessity will be 
served bv the granting of this application. 

j NEW JERSEY BROADCASTING COR¬ 
PORATION, 

Bv B. M. WEBSTER, Jr., 

B. M. WEBSTER, Jr., 

PAUL M. SEGAL, 

PAUL M. SEGAL, 

Its Attorneys. 

57-60 III. Affidavit. 

Washington, 

District of Columbia, ss: 

Edith Z. Miller, being upon her oath first duly svrorn, 
says that she is a clerk in the offices of Bethuel M. Webster, 
Jr., and Paul M. Segal, attorneys in this behalf for New 
Jersey Broadcasting Corporation, at Washington, D. C.; 
on April 10, 1931, she deposited in the United States mails 
at Washington, D. C., sealed envelopes properly ad¬ 
dressed to 

Radio Investment Co., Inc. (WNJ), 58 Market St., New¬ 
ark, N. J.; 

Camith Corporation (WKBO), 2870 Hudson Blvd., Jer¬ 
sey City, N. J., and 

WBMS Broadcasting Corporation (WBMS), 6 Banta 
Place, Hackensack, N. J., 

bearing adequate prepaid postage and containing a true and 
correct copy of this Appearance, Statement and Affidavit. 

EDITH Z. MILLER, 
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Subscribed and sworn to before me, a Notary Public 
within and for the District of Columbia, this 10th day of 
April, 1931. My commission will expire January 20, 1933. 

[Seal of Richard A. Mahar, Notary Publicj District of 

Columbia.] 

RICHARD A. MAHAR, 
RICHARD A. MAHAR, 

Notary Public . 

My commission expires Jan. 20, 1935. 

61 Proceedings. 

! 

Examiner Pratt: The first case scheduled for today is 
Docket No. 1150, application of New Jersey Broadcasting 
Corporation, Jersey City, New Jersey, for modification of 
license. Is the applicant represented? 

Mr. Segal: The applicant is here and ready.j 

Examiner Pratt: Respondents in Docket 1150, WNJ ? 

Mr. Strong: Ready. 

Examiner Pratt: WKBO? (A pause, withoiit response.) 
Is WKBO represented? (A pause, without response.) No 
one appears to be here for them. 

WBMS? (A pause, without response.) 

Mr. Segal: They will not be here, but I will }iave a state¬ 
ment to make about them. 

Examiner Pratt: Let all witnesses who expect to appear 
in this case stand and be sworn. j 

(A number of witnesses were sworn by the Examiner.) 

Examiner Pratt: Mr. Segal, call your first witness. 

Mr. Segal: Take the stand, Mr. Tonnele. 


62 Evidence Offered on Behalf of the Applicant. 

j 

Whereupon Laurent J. Tonnele, a witness called on be¬ 
half of the applicant, being first duly sworn, testified and 
stated as follows: 

j 

Direct examination. 

j 

By Mr. Segal: 

Q. Mr. Tonnele, will you state your name, address and 
occupation, please ? A. My name is Laurent J. Tonnele. I 
reside at 157 Harrison Avenue, Jersey City, New Jersey. I 
am Vice President and General Manager of the New Jersey 


i 

i 
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Broadcasting Corporation. I am in direct charge of the 
operations of the station and its staff, and it has been my 
sole business since the station has been under the present 
ownership. As a matter of fact I have never been absent 
from the studios of the station for a single minute that it 
has been on the air since last August, except for hearings I 
have attended here in Washington. 

Q. What has been the nature of your experience and 
activity to date, Mr. Tonnele? A. Prior to 1926, when I 
was appointed State Water Supply Commissioner of the 
State of New Jersey by the Governor, I was engaged in 
various real estate enterprises and in the music publishing 
business. From 1914 to 1926 I devoted my entire attention 
to the Water Supply problems of the State, and conceived 
and was in direct charge of the construction of the Wanacque 
Supply System. Following my resignation in 1926 I de¬ 
voted myself again to matters of real estate in Jersey 
63 City, in which my family has been interested for 
several generations, my grandfather having been the 
first State Senator for Hudson County and owner of a sub¬ 
stantial part of the area that is now our present city. I also 
gave attention to mining properties in Arizona in which I 
am interested. 

Q. How did you become connected with WHOM ? A. The 
possibilities of radio broadcasting having fascinated me 
from their inception, and the opportunity for an outstand¬ 
ing broadcasting station in Jersey City having impressed 
itself upon me forcibly, I gave up my various interests and 
have devoted myself exclusively to building up WHOM. 

Q. Who owns the company that operates WHOM? A. 
The stock of the company operating this station is owned 
by Mr. Harry O’Melia, who was until recently president of 
the Corporation, and myself. Mr. O’Melia until recently 
was president of the Board of Education of Jersey City, 
president of the Bergen Trust Company, and president of 
the O’Melia Advertising Company. He is one of the out¬ 
standing citizens of Jersey City and has been active in its 
civic affairs for twenty-five years. 

Q. What consultants do you have at your station? A. 
We employ as policy and engineering consultant Edgar H. 
Felix, a well known authority on broadcasting station man¬ 
agement problems, and the author of what is recognized as 
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the text book on the radio advertising business, “Using 
Radio in Sales Promotion”. He has acted in a similar 
capacity for some of the leading stations in the country 
and spends a considerable part of his time on the problems 
of WHOM. j 

64 Q. What engineering talent have you? A. We 
have our Chief Engineer, Mr. J. J. Beloungy, who 

was from 1923 to 1929 on the engineering staff of WEAF, 
both during the period that it was owned by the American 
Telephone and Telegraph Company and subsequently by 
the National Broadcasting Company. During the early part 
of his connection, until approximately 1925, liis work was 
largely concerned with studio amplifier and remote control 
problems, and when that function was departmentalized he 
became engineer in charge of transmission. He acted in 
that capacity until a few months ago when hb established 
his own business as supervising engineer arid builder of 
broadcasting stations. He has rebuilt the equipment of 
WHOM in accordance with the latest practice of the art 
and maintains a systematic check on the condition of the 
equipment, making routine measurements of the quality 
and checking the adjustment of the transmitter. 

Q. What studio staff do you have? A. Our studio staff 
includes not only the customary announcer and executive 
personnel. Our chief announcer and continuity director is 
Mr. Roy Sheldon, who has a record of 21 years of experience 
in the theatrical business. Preceding his nine years of 
vaudeville experience, he appeared in nurperous comic 
operas on Broadway, including the Riviera Girl, Pink Lady, 
Fads and Fancies, and many others. He has appeared in 
practically every city of the country in his own acts on the 
Keith and R. K. O. Circuits. He is the author of several 
successful vaudeville acts and is thoroughly trained in every 
phase of dramatic presentation. 

Q. What staff talent have you? Al We have as 

65 staff tenor Mr. Miles Crosby, an accomplished radio 
singer who has appeared before the microphone of 

nearly every station of the metropolitan area prior to the 
time of his full time service with WHOM, j 

Another staff singer is Mr. Charles Massinger, a tenor, 
who has appeared in concert recitals in all parts of the 
United States, France, Italy and Germany. He has ap- 
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peared as soloist with the New York Symphony Orchestra, 
the Oratorio Society, the Mozart Opera Company, and with 
the Philadelphia Civic Opera Company. He has also held 
leading parts in musical comedy on Broadway, including 
“Sweethearts”, “Tangerine”, “The Merry Widow” and 
“Robin Hood”. 

Q. Have you maintained outside program contacts in ad¬ 
dition to your staff? A. Since the station has been under 
the present ownership extensive outside program contacts 
have been established. The transmitter has been rebuilt 
and modernized and a new layout of studios has been built 
at a central location in the Stanley Theatre Building at 
Journal Square. Other witnesses will testify as to the tech¬ 
nical equipment but I will attempt to indicate as briefly as 
possible some of the regular program contacts and the char¬ 
acter of service which have been offered the public. 

Perhaps the outstanding regular program service ren¬ 
dered bv WHOM of communitv interest is that rendered 

* mt 

through the cooperation of the Department of Education of 
our city. We conduct a comprehensive series of lectures 
by specialists in their respective fields, taken from the staffs 
of some 40 public schools and three high schools in 
66 our city. These lectures reach into every field effect¬ 
ively handled by radio and are directed both to adults 
in the home and to a lesser degree to students in the schools. 

Throughout the school year, these programs are pre¬ 
sented each school day. During the summer, weekly pro¬ 
grams have been presented. This service has been ren¬ 
dered by Station WHOM willingly and without charge. 
The object of these programs is to acquaint the parents of 
Jersey City children with the educational opportunities 
offered in the schools which they support. The talks are 
suited to seasons of the year and present matters of timely 
as well as of general interest. Such matters are presented 
as detailed descriptions of high school courses, reasons for 
continuing education and steps to be taken in this connec¬ 
tion, the offering of the elementary schools for all classes 
and conditions of children, and matters of educational infor¬ 
mation and policy. 

Through this station, definite unsponsored educational 
programs dealing with history and travel have been pre¬ 
sented by members of the teaching and supervisory staff. 

During American Education Week this year, Station 
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WHOM offered four half-hour periods, during which pro¬ 
grams in accord with the national program vrere presented, 
which had the cooperation of leading citizens of Jersey 
City and prominent musical organizations of the schools. 

This station could and undoubtedly would offer better 
and more favorable facilities were it granted fuller use of 
the air. Its restricted time on the air makes some programs 
come at rather undesirable hours. This is through no fault 
on its part. Its attitude in the matter of public serv- 

67 ice is most commendable, and worthy of imitation b^ 
other stations. 

Q. Give us some more detail with referencei to these edu¬ 
cational programs that you have mentioned. A. Since 
April 14, 1930, 112 regular programs have been presented 
over Station WHOM, including four special programs deal¬ 
ing with American Education Week, a special program for 
the Pavonia Tercentenary Celebration direct! from Dickin¬ 
son High School, and a special program celebrating the Vir¬ 
gil bi-millen-ial celebration direct from Lincoln High 
School. These programs are classified as follows: 

Secondary education, 24; Educational policy, 13; Physical 
education, 12; Manual Training and Domestic Science, 11; 
Adult Education, 10; Medical Inspection, 9; Dental Inspec¬ 
tion, 8; Educational Costs, 4; Education of Subnormals, 5; 
Elementary Methods, 3; Health Education, 2 ; Continuation 
School, 2; Library Service, 1; Music, 1; Travel, 1; Pupil 
Adjustment, 1; Visual Education, 1; Summer Schools, 1; 
College Education, 1; and Local History, 1. j 
These talks have been given by various members of the 
teaching and supervisory staff, among these Dr. James A. 
Nugent, Superintendent of Schools; A. F. Stauffer, Assist¬ 
ant Superintendent of Schools; Dr. H. H. Bifinkerhoff, Di¬ 
rector of Medical Inspection; Dr. F. J. Houghton, Super¬ 
visor of Dental Hygiene; Dr. K. L. Thompson, Director of 
Research; Arthur G. Humphrey, Director of Physical Edu¬ 
cation. Dr. E. B. Kent, assisted by members of the Manual 
Training Department, has presented programs dealing with 
that field. Mr. T. Gilbert McFadden principal of the Ac¬ 
credited Evening High School, and assistants, have 

68 presented the adult education programs. Mr. Wil¬ 
liam Rosengarten, Director of Industrial Education, 

and assistants, have presented a series of programs dealing 
with industrial education. The following from outside the 
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school system have aided in these programs: E. A. Miller, 
Librarian of the Jersey City Public Library; Joe Van Rosen- 
crance, Treasurer of University Club of Hudson County; 
Dr. H. A. Koonz, President of Jersey City Chapter, Sons of 
the American Revolution; W. G. Carr, Educational Thrift 
Service; and Lieutenant Albert Thierfelder, Jersey City 
Police Department. 

Miss Minnie V. Shanley, Assistant Superintendent of 
Schools, has been presenting a series of travel talks each 
week. 

The courses conducted for students in the schools take 
advantage of the public address systems which have been 
installed in some of our schools. In this classification is 
the series of weekly lectures given by Mr. J. Earl Thomson, 
Primary School No. 9, dramatizing the outstanding events 
of history. Mr. Thomson is the author of several school 
texts. 

Dr. Frank Houghton, Dental Hygienist, and Dr. H. H. 
Brinkerhoff, Medical Inspector for the Board of Education, 
alternate in giving health and dental talks in order to obtain 
the cooperation of parents with the work of the schools in 
this direction. 

The Manual Training Department of the Board of Educa¬ 
tion is finding the use of our broadcasting particularly valu¬ 
able in order to encourage cooperation of parents in manual 
training work and to bring about practical utilization of the 
training given to students in our schools in making and re¬ 
pairing things for the home. 

69 This is a very imperfect presentation of the close 
cooperation which we maintain with the Department 
of Education, and indicates only the educational features 
which have developed into regular weekly presentations. 
Many subjects which the Department of Education presents 
to the public of Jersey City through WHOM do not adapt 
themselves to weekly schedules, but they are handled never¬ 
theless on whatever basis is most effective, whether as a 
single talk or a series of two or three. 

An analysis of our schedules recently made shows that 
we devote 30 per cent of our broadcasting time to educational 
features. 

Q. I presume that you have cooperated with the Police 
Department? A. The Police Department of Jersey City, 
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through its Special Service Division, broadcasts the reports 
of the Bureau of missing persons. This feature takes very 
little broadcasting time, but it is a valuable service to the 
city. | 

Q. What other city departments do you cooperate with? 
A. The Health Department utilizes our facilities once a 
week to present leading physicians on matters of community 
health. j 

The Fire Department has utilized our statioh appropri¬ 
ately. 

The cooperation of the John Marshall College of Law, 
which utilizes the facilities of WHOM once a week has lent 
considerable dignity to our programs. 

Ex-Supreme Court Justice Minturn, dean of; the college, 
has made an address through this station which has 
70 been nationally quoted in the press. 

The Hudson County Tuberculosis League in its 
exceedingly helpful work finds the facilities of the station 
available regularly once a week. 

The Real Estate Board of Hudson County and the New 
Jersey Bankers’ Association each have a weekly period 
devoted to the economic interests of the city.! 

The Young Women’s Christian Association and the Coun¬ 
cil of Jewish Women present both talent and speakers in the 
special period devoted to each of them. 

The dean of St. Peter’s College is the principal speaker 
of our Library Hour, discussing current literature. 

Once a week the Good Will Industries program appears 
in behalf of the constructive civic work of great interest at 
this time. Instead of doling out charity to the unemployed, 
men in that predicament are put to work in a factory donated 
by public spirited men of the city and the proceeds of their 
work is turned over to them. 

Q. Have you newspaper cooperation also? j A. The Jer¬ 
sey Observer, one of the leading papers of oujr city, broad¬ 
casts news’items every day. The Hudson Dispatch broad¬ 
casts a political review once each week. 

Q. How about musical numbers? A. The Harmony 
Female Quartette, Madam lima, in weekly vocal lessons; 
Fire Light Revelries, a choral and orchestral j combination; 
the Venetian Trio, which is our staff orchestra; The Pent 
House Players was a well known radio stock company which 
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appears on several leading broadcasting stations of New 
York- 

71 Mr. Strong: I object to something that was. I 
take it that they are testifying to the present and 

the future and not what is in the past. 

Mr. Segal: As I get it here the word means the present 
tense. 

Mr. Strong: But he said “was.” 

Examiner Pratt: The programs that have been broad¬ 
cast may be typical of present and future programs, and 
if so I should like to have a statement to that effect. 

By Mr. Segal: 

Q. Go ahead with that again. A. The Harmony Female 
Quartette, Madam lima, in weekly vocal lessons; Fire Light 
Revelries, a choral and orchestral combination; the Vene¬ 
tian Trio, which is our staff orchestra; The Pent House 
Players, a well known radio stock company which appears 
on several leading broadcasting stations of New York; 
a regular feature by the Emmett School of Dancing and 
Dramatic Arts; a regular weekly Saturday afternoon chil¬ 
dren’s feature, which has apparently a tremendous follow¬ 
ing among the school children of our city. 

Attention is called to the fact that none of these are 
commercial features from which the station derives any 
revenue for its time. 

The features mentioned so far are unsponsored and are 
not presented in the interests of a paid client. 

Q. How about commercial features, do you have those? 
A. We do have commercial features, for example, the Ber¬ 
gen Trust Company presents a dramatic performance each 
week during the winter which offers a lesson in 

72 thrift. We have had a series of talks on the care of 
the eyes on behalf of a local optician, but our com¬ 
mercial revenue at this time is only approximately 20 per 
cent of our operating cost. We are prepared to continue 
on this basis for a long time because we feel that the sta¬ 
tion must first justify itself in the public’s estimation and 
that progress cannot be made by any continuous presenta¬ 
tion of advertising announcements occasionally interrupted 
by phonograph records. This has been the policy of most 
of the stations in Jersey City, and the realization that there 



I 


FEDERAL RADIO COMMISSION ET AL. j 31 

is no outstanding local station has animated the manage¬ 
ment of WHOM to seek to establish a broadcasting service 
of true community service. 

I have not made mention of occasional program features 
which we have been able to present during the limited 
program time at our disposal. 

Recently the Russian Cathedral Choir, which has been 
featured by WEAF, rendered a special prograin through 
our station. 

We broadcast on Thanksgiving morning the local foot¬ 
ball championship game between Dickinson High School 
and St. Peter’s High School. The announcer^ were se¬ 
lected by local competition involving a series of elimina¬ 
tions. Three microphones were installed at the field and a 
telephone intercommunication established between each of 
the players’ benches and the various announcers so that 
correct names of substitutions were presented in a much 
more business-like way than is accomplished b f the lead¬ 
ing chain systems. j 

From the acknowledgements of our listening audience 
this broadcast was handled in an unusually ship- 
73 shape manner, so well were our lines of communi¬ 
cation organized and so carefully wer$ our staff 
of four announcers selected for this particular event. Un¬ 
fortunately we had to sponsor this feature because our 
broadcasting time was too limited. We had t0 buy time 
from another station on our channel and then we impinged 
the time of a third, WKBO, which graciously^ at the re¬ 
quest of the mayor of our city, donated the time to us. 

This indicates the kind of handicap with wlfich we are 
continuously faced in the conduct of our operations by 
reason of the burdensome time-sharing with which we are 
afflicted. 

Among those who have appeared on our station in in¬ 
dividual addresses are Ex-Governor Moore, Ex-Judge 
Minturn, Judge Meaney of the Juvenile Court, Ex-Judge 
Robert Carey, Commissioner Potterton, Fraijik Heague, 
Mayor of Jersey City, Clarence D. Chamberlajin, and nu¬ 
merous other celebrities of our community. We have 
never, however, offered political addresses of any kind and 
have, in general, avoided political controversy. 

To supplement our program features we have installed 
the latest and most complete Western Electric sound re- 
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producing system, having double turn table for 33% RPM 
and 78 RPM recordings. On this device we broadcast the 
highest grade of transcription programs and we do not 
as a matter of policy, rely on ordinary commercial records. 

We present once each week the Hudson County Woman’s 
Hour, presenting prominent women of the county active 
in various clubs devoted to community welfare. This fea- 
ture is in charge of Miss Manning, society editor of the 
Jersey Journal, one of the city’s foremost news- 

74 papers. Last week, for example, the president of 
the Chamber of Commerce, Congresswoman Mary 

Norton, addressed the audience of this feature in the in¬ 
terests of the local baseball team which the Chamber of 
Commerce and other civic organizations are sponsoring. 

Mr. Samuel I. Connor, prominent actor and former man¬ 
ager of William Hodges and Robert Mantel and other out¬ 
standing stage celebrities, gives a program each week 
based on the writings of Eugene Field and Elbert Hub¬ 
bard. He begins next week with a fifteen minute program 
portraying the characters that Mantel and William Hodges 
and others have played before audiences of the stage. 

Miss Manning, society editor of the Jersey Journal, 
broadcasts twice a week a program known as the society 
column of the air. J. W. Spira, political commentator, 
goes on the air fifteen minutes twice a week with a review 
of world events. Mr. Irving Broday, political analyst, 
presents a fifteen minute program weekly, interpreting 
news of Jersey state and city politics. 

Miss Anne Clancy, stylist, gives a fashion talk of the 
air, once a vreek. Miss Mary Nicols helps the housewife 
with new recipes in a regular weekly feature. 

Our broadcasting schedule is so complex as a result of 
the four-way time division obtaining on this channel that 
the average listener finds it difficult to tune in the 1450 
kilocycle channel at such times that WHOM is broadcast¬ 
ing, because the chances are if he does so at random he 
will find one of the other occupants of the channel uti¬ 
lizing it. 

We are greatly limited in carrying out our aspira¬ 
tions as to the program quality, and we there- 

75 fore have made application to obtain a regular 
schedule. 

With our present quarter time assignment, we find it 
difficult to do justice to the local service requirements of 
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Jersey City itself. I have already outlined the character 
of the community service programs which we are now pre¬ 
senting. As we conceive our function in serving the lis¬ 
tener of northern New Jersey, the community interests of 
the various large cities within our service range is an op¬ 
portunity of tremendous magnitude. We are surveying 
available transmitter locations with a view to making ap¬ 
plication for permission to erect our transmitter at a point 
which will include Jersey City, Newark, the Oranges, Mont¬ 
clair, Belleville, Rutherford, Passaic, Weeha^vken, Union 
City, Hackensack and Englewood in our high grade service 
range. This group of communities embraces a population 
of nearly 3,000,000 people. ! 

Our present transmitter is now so located that we serve 
Jersev Citv, Newark and Brooklyn, Montclair and the 
Oranges, and communities in their vicinity. The new loca¬ 
tion, as we contemplate it, involves sacrificing part of our 
excellent coverage of Brooklyn, in order that we may be, 
from a radio transmission viewpoint, at the Center of the 
communities named. | 

We have already been approached by interests in Mont¬ 
clair and also in East Orange with the request that we 
establish local studios at each of these points, in order 
that we may render them the same kind Of community 
service as we now give to Jersey City. If ottr broadcast¬ 
ing schedule is extended more than thirty additional hours 
per w’eek, we will definitely undertake to install a perma¬ 
nent studio at Montclair or East Orange, in order 
76 to be able to render that service. 

We have alreadv established a Newark studio at 
the Elks Hall there, in order that we may serve that city 
and tap its extensive talent sources more effectively. The 
first program from that studio is scheduled for April 22nd 
and its formal opening is scheduled for April 29th. With 
the additional time sought by this application, we also ex¬ 
pect to utilize a second remote studio to serve talent from 
Montclair and East Orange. j 

We are convinced that WBMS of Hackensack, New Jer¬ 
sey, renders a useful local service and we are presenting 
no evidence in this hearing tending to show that we should 
be assigned any part of its operating hours. 

3—5546o 
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Examiner Pratt: Just a minute there, please. I under¬ 
stand that you are now sharing with certain stations, in¬ 
cluding WBMS, and that you are asking for unlimited 
time. Isn’t that statement you just made inconsistent, or 
is it a true statement, taken in connection with your ap¬ 
plication? 

Mr. Segal: If I might answer that question, Mr. Ex¬ 
aminer: In so far as the application requests time of 
WBMS we are presenting no evidence against them, and 
we expect in so far as that part of the time is concerned 
that the application will be denied. 

Mr. Strong: But your evidence applies to your applica¬ 
tion. Mr. Examiner, they have come here applying for 
unlimited time, and their evidence cannot apply to any 
particular station. It must apply to all stations involved. 

Mr. Segal: Well, if you sue a man for $1,000 do you 
say that you cannot ask for $900? 

77 Mr; Strong: If they wish to make an amendment 
of the application they should do it, and do it in the 
proper way. 

Examiner Pratt: I will not allow an amendment. He 
may go ahead and present his evidence and it will be con¬ 
sidered in connection with all the evidence and the whole 
case. 

Mr. Strong: I except to the ruling of the Examiner in 
not requiring the applicant to present his evidence as ap¬ 
plying to all stations. 

Mr. Segal: I respectfully submit that it does not ap¬ 
pear that WNJ is in any way prejudiced byi our testimony, 
and I do not think that they have a right to protest against 
evidence as to WBMS. 

Examiner Pratt: I suppose the applicant will attempt 
to make out his case and I do not know what the evidence 
will show. It may show that the application for unlimited 
time should be granted, or it may show that it should be 
granted in part, or it may show that it should be denied. 
The Commission sometimes grants applications in part and 
denies them in part. You may proceed. 

By Mr. Segal: 

Q. What survey have you made of other available fea¬ 
tures? A. Our survey of available features leads us to 
expect the scheduling of 45 hours per week through our 
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proposed Newark studio, assuming a full time basis of 
operation. Of this 3M> to 7 hours will be programs pre¬ 
pared in cooperation with educational institutions, civic 
and community organizations of a non-entertainment 
character. 

Q. Are you still referring to Newark? A. Yes. 

78 Our survey of available talent, including that from 
theatres, the local symphony orchestras, $everal out¬ 
standing local musical organizations such as glee clubs, 
choral and instrumental societies, band concerts, a limited 
amount of individual local talent, several creditable dance 
orchestras, leads us to estimate that we will require ap¬ 
proximately 30 hours of broadcasting time for sustaining 
features of this character. We expect within tliree months 
of operation to have approximately eight hours of spon¬ 
sored features supported by outstanding merchants of the 
community. 

The Hackensack requirements amount to aboiit 3*4 hours 
of non-entertainment community, civic and educational 
program material. Entertainment material by ;local talent 
and musical organizations amounts to approximately 14 
hours per week, while local sponsors will require a maxi¬ 
mum of 4 hours per week. 

Q. Now, with reference to Montclair and East Orange 
program sources, will you tell us? A. The Montclair-East 
Orange program sources require approximately 3V2 hours 
per week for non-entertainment civic, community and edu¬ 
cational features. We find available approximately 20 
hours weekly of local talent, including particularly desir¬ 
able high grade sustaining talent. The amount of spon¬ 
sored features from this territory is strictly limited but 
the available sustaining and educational features are, in 
themselves, ample justification for the expense of studio 
and wire line there. 

Within 45 hours from Newark, 20 hours from Hackensack, 
and 20 hours from Montclair-East Orange 85 hours 

79 per week are accounted for. Our present schedule 
is approximately 30 hours, leaving an additional 11 

hours for expansion of our Jersey City schedule, assuming 
a daily operation from 6 a. m. to midnight. We would ex¬ 
pect to build up a sponsored schedule of approximately 
25 to 30 hours, with a net revenue of $2,000 per week, to 
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balance our budget. A number of these sponsored fea¬ 
tures include transcription programs already scheduled. 

Having installed the finest available equipment for the 
reproduction of electrical transcriptions, we are endeavor¬ 
ing to make available, with its assistance, the finest kind 
of programs distributed by that facility. Our study of elec¬ 
trical transcriptions convinces us that they are destined to 
form a major program source within the next few years 
because recent developments in the methods of recording 
and reproducing transcriptions have expanded their artis¬ 
tic value tremendously. We do not offer our transcrip¬ 
tions with any apology because they have made available 
to us some of the finest talent on the air. 

Much of the prejudice against electrical transcription 
programs is founded on their former technical inferiority. 
Utilizing 78 RPM discs of the commercial variety, the 
broadcaster has been able to offer little material which 
is not available to any phonograph owner without the aid 
of radio reception. Commercial discs, being made of 
abrasive material, offer a high scratch and noise level, and 
therefore do not constitute an entirely desirable program 
source. But new transcriptions, recorded on 33J RFM 
discs now embody the entire tone range from 30 to 10,000 
cycles. There is a wider sound range than can be deliv¬ 
ered through telephone circuits and makes possible 
80 a higher quality of reproduction than can be ob¬ 
tained through remote control installations. One 
distributor of transcriptions uses discs intended for only 
one broadcast playing, being of relatively soft material. 
This permits of a much broader range of sound than is 
incorporated in the usual disc and reduces surface noise 
below the level of wire line and tube amplifier noises. The 
talent recorded on such transcriptions is the finest on the 
air, and is featured on many nation-wide network pro¬ 
grams. Such transcriptions are a program source of un¬ 
impeachable quality, and while considerably more costly 
than the average run of transcriptions represents a major 
program contribution. 

We have already concluded arrangements to have avail¬ 
able for our audience such outstanding features as Haunted 
House, a mystery series; High Spots, an outstanding thirty- 
piece orchestra program; Southern Plantation Melodies, 
and the Edna Wallace Hopper period. The last two are 
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be realized 
commensu- 


commerdaily sponsored and the first four are sustaining. 
These outstanding features are being fitted into our sched¬ 
ule as rapidly as our limited time permits and are repre¬ 
sentative of the kind of transcriptions which we propose 
to offer if accorded full time. 

Considering the broadcast needs of the territory which 
we propose to serve as a local station, it must 
that it is not now receiving local service at all 
rate with its needs. The outstanding station serving the 
entire territory is WOR, enjoying a cleared channel as¬ 
signment. As the outstanding broadcasting station in the 
state, it is strictly limited in its opportunity to ren- 
81 der a community service. It maintains elaborate 
studios in New York City and has no studios in Jer¬ 
sey City, Hackensack, the Oranges, Montclair, as a means 
of rendering local service in behalf of these communities. 
Furthermore, its range is considerably in excess of a 250 
or 500-watt station and it embraces in its service range 
so many communities, that it could not, if it devoted its 
entire time to their service, do justice to a snjiall propor¬ 
tion of them. Its point of view is state-wide and as such, 
is the outstanding station in the state. 

WNJ, of Newark, being restricted to quarter time and 
being equipped with a transmitter which does not carry 
well toward the north, does not deliver a satisfactory sig¬ 
nal, even throughout Newark itself. It is operated in con¬ 
junction with a radio store and devotes much of the time 
not sold to commercial clients to selling radio receivers, 
tubes and radio service. Even if it sought to render an 
adequate community service, its quarter time schedule 
would prove a serious handicap. It is impossible for a 
quarter time station to remain self-supporting without 
concentrating on the problem of maintaining its commercial 
revenue. This is borne out by the experience of WHOM, 
with a similar time-sharing status, which has been able to 
maintain a high proportion of sustaining and community 
program service, but only at the expense of substantial 
deficits, which, for the first year of operation under the 
present management, amounts to some $30,000, exclusive 
of capital outlay. 

There is no possibility of maintaining WHOM’s present 
program standards without such a deficit, whjle additional 
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time, involving relatively negligible increase in op- 

82 erating costs, will make possible even greater pro¬ 
portion of community service, without the heavy op¬ 
erating losses now incurred. The maintenance of four trans¬ 
mitters and four separate organizations on a quarter-time 
basis is uneconomic and no quarter-time station can hope 
to rise to service and program standards merited by their 
potential audiences without incurring heavy losses in op¬ 
erations. WHOM, is seeking, through this application, to 
maintain its present ideals of community service and pro¬ 
gram standards and to serve the communities now obtain¬ 
ing an inferior brand of local broadcasting service, with 
the economic advantages of consolidated organizations. It 
is the only station on the 1450 kilocycle channel with suf¬ 
ficient financial backing to undertake the ambitious proj¬ 
ects already described. 

The third station on the 1450 kilocycle channel is WKBO, 
also of Jersey City. As practical evidence of the impos¬ 
sibility of maintaining a quarter time station without ade¬ 
quate capital, application w’as recently made to place 
W T KBO in the hands of a receiver. In its effort to secure 
commercial clients, it has completely demoralized service 
to Jersev Citv merchants bv offering announcements to 
our own prospective clients at quotations as low as fifty 
cents per announcement. While this policy has gradually 
brought the station into financial difficulties, it has greatly 
enhanced our own difficulties in reducing our own deficit. 
It happens that WAAT’s refusal to broadcast educational 

features for the Board of Education of Jersev City while 

•> * 

Mr. O’Melia was president of the Board, was the decid¬ 
ing element which caused him to accept my proposal to es¬ 
tablish a station devoted to the service of Jersey 
City. 

83 Q. Just at that point let me interrupt you. Your 
station has been financed sufficiently to enable you 

to meet the $30,000 deficit that you had in the last year, 
and in addition to that the capital outlays which you have 
made. A. Yes, sir. 

Q. About what has been the total expenditure you have 
made in the last year? A. We have spent in the neighbor¬ 
hood of $80,000 to $85,000. 

Q. Is your financing such that you can continue to op¬ 
erate at a deficit? A. Yes; Mr. O’Melia testified here- 
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Mr. Strong (interposing): I object to the witness’ at¬ 
tempting to tell what Mr. 0 ’Melia testified here. 

i 

i 

By Mr. Segal: 

I 

Q. State the facts. A. We are in a position to get in the 
neighborhood of $250,000. j 

Q. Has Mr. 0’Melia ever testified before the Federal 
Radio Commission of his willingness to furnish that money 
to your station? A. He has. 

Q. Go forward with your testimony. A. Under present 
conditions, Jersey City, with its population of 400,000 has 
no broadcasting station on the air on Tuesday or Thurs¬ 
day evenings and only one evening per week,; Saturdays, 
does it enjoy a full evening’s broadcasting time. Consid¬ 
ering the size and importance of the city, it is! a gross in¬ 
justice that it is not in a position to brbadcast any 
84 important program extending over an tour during 
any of the peak evening hours on any ni^ht but Sat¬ 
urday. Exchange of time with the other stations sharing 
the 1450 kilocycle channel is possible only when they are 
not broadcasting commercial features. Since each station 
has so little evening time, their commercial features are 
spotted so as to make time exchanges practically impos¬ 
sible. Therefore Jersey City has not had niore than a 
fragment of local service and will not, until a unification, 
such as that proposed by this application, is effected. We 
do not believe that a similar situation prevails in any city 
of equal magnitude anywhere in the United States. 

We base our plea before this Commission! entirely on 
the grounds that broadcasting service needed and deserved 
by Jersey City, Newark, Hackensack, Passaic and sur¬ 
rounding cities can not be rendered if diffused! among four 
managements working on quarter time. This task must be 
undertaken by an organization capable of financing the 
ambitious project of maintaining studios and wire connec¬ 
tions, program personnel and transmission facilities ca¬ 
pable of serving these areas and the service record of which 
demonstrates experience and understanding of the prob¬ 
lems of managing and operating a station devoted to com¬ 
munity and civic cooperation. 

i 

Mr. Segal: That is all. Here is your witness, Mr. 
Strong. 
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Cross-examination on behalf of Station WNJ. 

By Mr. Strong: 

Q. Mr. Tonnele, what business is Mr. O’Melia in besides 
being president of this corporation? A. The out- 

85 door advertising business. 

Q. What is that? A. Well, that consists of out¬ 
door advertising, bill-board advertising, bill-board in the 
open, on the outside, other than newspaper advertising, 
other than magazine advertising. 

Q. He is the head of that business? A. Yes, sir. 

Q. Do the solicitors for that outdoor advertising also 
solicit for your station? A. They have at times, in the be¬ 
ginning, but I do not think they are doing it at the present 
time. 

Q. Does the O’Melia Outdoor Advertising Company ad¬ 
vertise over vour station? A. It does. 

Q. What is the nature of that program? A. That is a 
program consisting of entertainment, and probably in that 
period something is read in reference to outdoor adver¬ 
tising. 

Q. What is the nature of what is read with regard to 
outdoor advertising? A. A reading to the effect of what 
outdoor advertising has done, and giving statistics. 

Q. By ‘ 4 what outdoor advertising has done,” what do 
you mean? 1 A. I do not; get your question. 

Q. Well, it is blotting off of the view of the landscape. 

Is that what vou mean? A. No. 

%> 

86 Q. What do you mean that outdoor advertising 
has done? A. What the purpose of outdoor adver¬ 
tising is. Education in the sense that outdoor advertising 
advertises certain articles and things, and calling attention 
to and quoting different classes and types of advertising 
as rendered by billboards, for instance. 

Q. Cigarette advertising? A. It speaks of that, yes. 

Q. And automobile advertising? A. Yes, sir. 

Q. And gasoline advertising? A. Yes. 

Q. Now, do you ever advise people to have their sign 
painted, and that the O’Melia Outdoor Advertising Com¬ 
pany will do it? A. Yes, sir. 

Q. Do you ever pick out any particular person and tell 
him that he needs his sign painted? A. I do not recall 
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that. We might have picked out the case of where an 
owner has just put up a new sign. But we don’t pick out 
anyone whose sign needs painting. 

Q. Do the O’Melia Outdoor Advertising Company adver¬ 
tise WHOM on its signboards. A. Yes, sir. But we are 
charged for that advertising. We pay for that advertising. 

Q. You pay the O’Melia Advertising Agency for that? 
A. Yes, sir. 

Q. How much have you spent for that in thb last year? 
A. I do not know offhand, but it is only the actual 

87 cost of the work. 

Q. Of the work done? A. Right. j 

Q. You do not pay any rental? A. We dp, I think in 
one or two cases, a verv nominal rental. 

Q. But not as a rule? A. No. 

Q. What else is Mr. O’Melia connected with? A. He is 
the president of the Bergen Trust Company. j 

Q. Do they advertise over your station? A. It does. 

Q. Does it pay you for that advertising? A. It does. 

Q. What is the nature of its advertisements? A. In that 
connection they run an educational program on thrift. At 
the present time we are only running an announcement, I 
believe. 

Q. What is the nature of that announcement? A. To the 
effect that the Christmas Club is a good thing, and the 
theory of trying to drive home to the people! the advisa¬ 
bility of saving their money. I do not recall any particular 
instance now, Mr. Strong, because they change from time 
to time. 

Q. Well, I just want it generally. Do you borrow money 
from the Bergen Trust Company? A. We have borrowed 
money, in the beginning. 

Q. Do you owe them anything now? AJ A nominal 
amount. I don’t remember what it is. 

88 Q. Do you borrow money from the O’Melia Out¬ 
door Advertising Company? A. We have. 

Q. Do you owe them anything now? A.! A nominal 
amount. 

Q. Do you borrow money from Mr. O’Melia? A. Yes. 

Q. What is your corporation incorporated for? A. I 
think it is 5000 shares, if I remember rightly, of no-par 
value. 

_ 1 

Q. What did you pay for your shares? A. I paid- 
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Mr. Segal (interposing): That question is objected to as 
immaterial. It does not relate to the financial status of the 
company. 

Mr. Strong: It shows the money paid in. 

Examiner Pratt: Does it? I question that, Mr. Strong, 
and think the objection is good. 

Mr. Strong: All right. 

By Mr. Strong: 

Q. What are the assets of your corporation? A. The 
station itself, the transmitter, the equipment, which is the 
finest we can get, Western Electric. 

Q. The assets are your equipment, then, and your studio? 
A. Yes, sir. 

Q. What is that worth? A. Well, in the neighborhood 
of somewhere around $20,000 for the transmitter alone, 
and the equipment. 

89 Q. Your studio? A. The studio is in the neigh¬ 
borhood of $7,000 or $8,000. 

Q. You incurred an operating loss of $30,000 last year? 
A. Yes, sir. 

Q. How did you finance that? A. Well, it was money 
that was put into the company, stock that was sold and 
paid for by Mr. O’Melia. He paid for the stock that he 
got. 

Q. That is where you got the $30,000? A. Sure. 

Q. From stock sold to Mr. O’Melia? A. That is right. 
Q. What are you going to do to finance it during the 
present year with an operating loss? A. The same thing. 
Q. Sell more stock? A. To Mr. O’Melia, if necessary. 
Q. What is the total amount of authorized stock out¬ 
standing? A. I think 5,000 shares. 

Q. And how much has been sold? A. Oh, in the neigh¬ 
borhood of around 1500 or 1800 shares, I think. 

Q. What percentage of stock do you have? A. I do not 
know offhand what percentage it would be. 

Q. Well, how many shares? A. I have 250 shares. 

90 Q. Now, this equipment that you have, that is 
worth $20,000. Is that standard Western Electric 

equipment? A. No—well, it is made of standard Western 
Electric equipment so far as it is a composite job of West¬ 
ern Electric equipment. 
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Q. Where did you get it? A. We bought it from the 
company at the beginning. That is, we bought it, the 
transmitter, which is about all. 

Q. From whom? A. From WIBS. But there is not 
part of it in use now other than the frame itself. 

Q. At the time you bought it how old was it!? A. Well, 
I am not a technical man. I do not know how old it was. 

Q. You made the negotiations for the purchase, did you 
not? A. Yes, sir. But I do not know how old it was. 

Q. You do not know about equipment? A. No. 

Q. Where was it? A. In a storehouse in Newark. 

Q. It was not being operated? A. No. 

Q. It is a composite job? A. Let us get that straight, 
Mr. Strong: The job we bought from WIBS is not the 
transmitter we are using now at all. 

Q. What did you pay for that which you got ^rom WIBS? 

Mr. Segal: I object to that as imihaterial and 
91 not having anything to do with the presbnt financial 
condition or makeup of the transmitter. 

Mr. Strong: I have a right to test this witness and find 
out what they paid for the equipment and what they got. 

Examiner Pratt: The objection is overrule^. 

By Mr. Strong: 

Q. What did you pay for it? A. The equipment we now 
have cost in the neighborhood of $20,000. But none of the 
old equipment is there at all. 

Q. What did you pay for the old equipment? A. We 
did not buy the equipment alone. It was a patrt of the old 
company as we bought it. 

Q. You have not made any application in which you have 
stated what you paid for the equipment? A. That I do not 
know, sir. 

Q. None under your signature at least? A. That I do 
not know, as to the amount. But what we paid originally 
for the equipment I do not think you can classify as- 

Q. You do not know what you paid for that equipment? 
A. We paid a lump sum that included everything, the stock 
of the company and everything they had, and it was what¬ 
ever equipment they had. 

Q. What did they have besides equipment? A. They 
had the stock of the company. 
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Q. What other assets did they have besides equipment? 
A. That was about all. 

Q. What did you pay for that? A. For the entire thing 
I think it was $16,500. 

92 Q. And you have added $3,500 to that since that 
time? A. No. 

Q. To make it worth $20,000? A. No. We have added 
very nearly $20,000 to the new transmitter. In other words, 
we discarded the original transmitter. 

Q. Who was the engineer who hooked up your present 
equipment? A. Mr. Beloungy. 

Q. Is he here? A. No. 

Q. He won’t be here to testify? A. No. 

Q. Do you know anything about your present equipment ? 
A. No; I do not. I could not testify to it. 

Mr. Segal: I might say that Mr. Feliz will testify to that. 
Mr. Strong: All right. 

By Mr. Strong: 

Q. Now, as to these programs of yours, who is Stella, The 
Astrologer? A. She is Mrs. Kingston of New York, who 
plays one of the principal roles in the Pent House Players. 

Q. What is the nature of her talk? A. She talks on 
astrology. 

Q. In what way? What does she say? Does she tell 
fortunes for people who want to know? A. No; they write 
a letter to her and give their date of birth, and she will, 
I believe, for a nominal charge of the cost of mailing 

93 it to them, send their astrology. That is, a story of 
the birth, relative to the stars, and one thing and 

another. 

Q. Does she give that over the air in response to re¬ 
quests? A. She may at times give some. 

Q. In response to a request from a particular person? 
A. Yes, sir. 

Q. Are you familiar with your program of Sunday, 
Februarv 22nd? A. Of which month? 

Q. February 22, 1931. A. No, I do not know offhand. 

Q. You have been in the studio at all times, haven’t you? 
A. Yes, sir. 

Q. Well, that was on Sunday. Are you familiar with the 
newspaper statements as to what your programs will be? 
Do you give those to the newspapers? A. Yes. 
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Q. When you say “To be announced” what dp you mean 
by that? Do you mean that you do not have any program 
at that time? A. No, sir; we do not. That is| one of the 
things I do not know yet just how to classify. ! In putting 
on an electrical transcription some radio stations use the 
words “Studio programs” if they are going' to put on 
music. In the absence of any direct instructions as to just 
how to outline the words “Electrical Transcription” 

94 I have in many cases said “To be announced.” In 
all those cases you will find electrical transcriptions 

were put on. 

Q. But no phonograph records? A. Perhaps in the be¬ 
ginning, but not in the last two months. At least, there 
might have been one or two cases due to the Easter Sunday 
morning, due to the fact that we had to use a couple of 
phonograph records because w^e could not get the opera 
singers that were on the electrical transcriptions. 

Q. Omar & Arden, what are they? A. An electrical 
transcription. 

Q. How did you announce it? A. As Omar & Arden. 

Q. You did not say electrical transcription? A. No, sir. 
Q. When you have an electrical transcription you don’t 
notify the public or the press what it is? A. Np, but in the 
case of Omar & Arden I was instructed that I had a perfect 
right to program them as Omar & Arden and not as an 
electrical transcription. 

By Examiner Pratt: 

j 

Q. But do you announce it as an electrical transcription? 
A. Oh, yes, sir; before and after each of them, jat all times. 

By Mr. Strong: 

Q. Are you familiar with your program of March 19th? 
A. Not unless you recall it to my mind. 

Q. 3 p. m. Board of Education, 3:15 p. m. Crosby Tenor, 
3:30 p. m. to be announced, 3:45 p. m. Sbprano, 4:15 

95 p. m. to be announced, 4:45 p. m. Board of Educa¬ 
tion. A. Yes, sir. 

Q. As to the Board of Education, what would that be on 
Sunday. A. Board of Education on Sunday? 

Q. So the program states. A. If it was on Sunday it 
would be an error. 

I 

j 






46 


RADIO INVESTMENT COMPANY, INC., VS. 


Q. Well, it was on March 19th. A. Well, that was an 
error if it was on Sunday. I have not the program before 
me, and I do not know just what that program might have 
been. 

Q. I may be mistaken about it. But the Board of Educa¬ 
tion would be what? A. I cannot tell you the subject. It 
is every day. 

Q. Do they encourage the children to go to your schools? 
A. I cannot tell you. 

Q. I mean the Board of Education. A. It is not neces- 
sarv to tell them to send them to school, but to tell what 
the Board of Education is doing, to enlighten the parents 
as to what their children are learning at school. 

Q. They would not learn that from their own children? 
A. Not necessarily, no. 

Q. Now, Miles Crosby. Does he hold any other position 
with your station? A. He is our operator. 

Q. And also your studio tenor? A. Yes, sir. 

Q. Who is Daniel Justis? A. He is a former man 
96 connected with the Columbia Broadcasting Company. 

Q. What does he do? A. He does the same thing, 
or on the same stvle as Alfred McCann’s program over 
WOR. 

Q. With regard to these electrical transcriptions and 
phonograph records that you are broadcasting, what other 
stations do you hear in your service area? A. I personally 
could not testifv to any because I do not hear them, do not 
listen in. 

Q. Do you know whether any other stations are heard in 

vour service area? A. Yes. 

* 

Q. Were you present when Mr. O’Melia was here before 
the Commission to testify the early part of this year? A. 
Yes, sir. 

Q. What did he testify as to the stations which were 
heard ? 

Mr. Segal: The question is objected to because not based 
on the evidence, unless we can stipulate that record in 
this case. 

Mr. Strong: No. 

By Mr. Strong: 

Q. You do not know what the programs of other stations 
are? A. No, sir. 
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Q. You are not interested in what they put on the air? 
A. No, sir. But I am interested as to whethef they give 
service. But I have troubles in my own job. 

97 Q. You don’t know whether they are broadcasting 
the same broadcasting programs that yoii are as to 

electrical transcriptions? A. No, sir; I do not. 

Q. This Society Column, what society is that? A. It is 
the editor of the Society News of the Jersey Journal, our 
local newspaper. 

Q. Is that Jersey City, a Jersey City society? A. Yes, 
sir. | 

Q. What is the society doing, or is it what: society in 
general is doing? A. It is Hudson County in particular, 

and Harrison, Bayonne and Union City, and-- 

Q. (Interposing.) Is that any different from|what is put 
in the newspaper? A. I do not read the newspapers. 
(Laughter). That is, not the society column of the news¬ 
paper, and I don’t know. 

Q. This “All Is Not Gold”. What kind of a program is 
that? A. Along the same lines as Alfred McCann. He 
gives a general talk about the things he things are all right, 
and he advocates the use of this, that and the other. 

Q. What do you mean by that? A. For instance, if there 
is a certain brand of merchandise that is used by the house¬ 
wife which has been condemned by the Government, he tells 
them of it. He tells all about it. 

Q. What does he advocate? A. Well, he advocates for 
instance—he calls attention or did call attention in 

98 one instance to Woolworth not washing their glasses 
in reference to Hire’s root beer. 


Q. I am asking about advertising. What does he advo¬ 
cate? A. He doesn’t advocate anything in particular. He 
advertises everything. 

Q. Well now, do advertisers- A. (Interposing.) I 


mean he advocates, rather, all things that are decent. 


Q. Is that done for advertisers? A. No. 

Q. He is not paid for it? A. No, sir; he is not. 

Q. Is he paid by advertisers in Newark? A. No, sir. 

Q. Do you pay him? A. No, sir. 

Q. Do you know whether or not he is paid by anyone ? A. 
Not to my knowledge. 

Q. He just devotes his time to your station? A. Yes, sir. 
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Q. And he does not advocate certain things for certain 
advertisers? A. Not to my knowledge. 

Q. I mean for sale. A. He doesn’t get any compensa¬ 
tion, I know. 

Q. He doesn’t advertise anything? A. No, sir; not for 
any particular advertiser. He advocates certain things that 
in his judgment are all right; if he thinks so he says so, 
and he quotes statistics of the United States Gov- 

99 ernment, just what they are and what they are not. 

Q. What is your “Studio Program”? Is that an 
electrical transcription? A. In some cases. 

Q. Phonograph records in others? A. No, sir. 

Q. Several phonograph records? A. Not in the last 
month and a half, except on Easter Sunday. I do not think 
we have used phonograph records for a month and a 
half or two months. 

Q. Did you use phonograph records before that? A. Yes, 
sir; in some cases. 

Q. Have you used them since the early part of the year? 
A. Yes, sir ; we have used it since December. 

Q. I see. With regard to your broadcasting school, I 
suppose there is a great demand for that service? A. Well, 
there is and there is not. It all depends upon what those 
are. On Thursdav afternoon, tomorrow afternoon, for 
instance, we will broadcast the Glee Club from one of the 
public schools. We broadcast their orchestra whenever they 
want us to do it. When the musical director of the Board 
of Education of Jersey City calls us up, a day or two before 
Thursday, or a day or two before Tuesday, and asks if we 
can make a place for his program, we will so arrange it. 
Sometimes those “To be announced” that might be con¬ 
strued as electrical transcriptions are taken over by the 
Board of Education. 

Q. Your station cooperates with the schools on almost 
anything they want to broadcast, you let them broad- 

100 cast it; is that the idea? A. Right. 

Q. You say there is no major local station there. 
Isn’t WAAT there? A. I said there was no station there 
that had a night service, in order to render service to 
Jersey City. They are only on the air up to 6 o’clock in the 
evening. 

Q. These school programs are what? A. Mostly daytime 
service. 
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Q. As to WKBO, is that a local station? A. Yes, sir. 

Q. Does that have any night time hours? A. jit has very 
little, I should say offhand. 

Q. Why don’t you permit any political addresises? What 
is your objection to that? A. Well, we never have been 
asked to have any, and simply we have stopped it. 

Q. You have never been asked to put on any political 
addresses? A. We have never been asked, and it is our 
policy to refrain from it. 

Q. What is your objection? A. Well, I don’t know. If 
somebody wanted us to hire out the station for a political 
address I do not know of any objection, but as to permitting 
political discussion we do not have any. 

Q. You allow politicians to broadcast over vbur station? 
A. Not on politics. 

101 Q. What about the Mayor of Jersey City? A. 

Pertaining to the football game. j 

Q. He does not make any reference to the City Govern¬ 
ment? A. No, sir. He has never spoken over our station 
as to that. j 

Q. As to Mr. O’Melia, when he broadcasts dobs he broad¬ 
cast over vour station? A. Yes, sir. I 

Q. Does he tell what the Mayor is doing? Aj. No, sir. 

Q. He does not? A. No, sir. 

Q. He just tells what the Board of Education is doing? 
A. I don’t know that he has ever told what the Board of 
Education was doing, not personally. His talks are devoted 
entirely to outdoor advertising. 

Q. Do you broadcast over the station? A. Very seldom. 

Q. But you do broadcast over it ? A. I announce is about 
all. I do not broadcast. Once in a while I might go in with 
an announcement, but very seldom. I might: announce a 
program if somebody is not there. 

Q. Are any of those announcements that you make com¬ 
mercial announcements ? A. One I think. In other words, 
we do it as a dialogue rather than a straight announcement. 

Q. What is the nature of that? A. It is the Wagner 
Hat Company. It is an Englishman talking about 

102 hats, and he is answered by another gentleman. In 
that way the advertising is broadcast iij the form of 

a sketch. 

4—5546a 
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Q. Is that paid for? A. That is paid for. 

Q. You do not know anything about the coverage of your 
station, do you? A. Mr. Felix will testify to that. 

Q. You do not know anything about the interference of 
your station from other stations on that channel? A. Mr. 
Felix will have to testify to that. 

Q. Do you owe any other banks money besides the Bergen 
Trust Company? A. No, sir; we do not. 

Q. Do you owe any other persons outside your corpora¬ 
tion any money? A. No, sir; we do not. 

Q. What is the nature of this program, John Marshall 
College of Law? A. That is a law school in Jersey City. 
Ex-Justice Minturn is the dean of it. They have a talk once 
a week on something pertaining to law—contracts, deeds, 
and instruction to people in the sense- 

Q. (Interposing.) They give people advice over the 
radio? A. Not legal advice. Thev discuss, for instance, 
the pitfalls in contracts, the way contracts should be drawn, 
and the way leases should be drawn. And then we have 
debates on- 

103 Q. (Interposing.) Just a minute. Is that pro¬ 
gram paid for by the John Marshall School of Law? 


A. No, sir. 

Q. You donate that? A. Yes, sir. 

Q. Now, as to Rosewolt College, what is that? A. That 
is a sustaining program of our own. We put that on our¬ 
selves. 

Q. Is there any Rosewolt College? A. No, sir. It is a 
fictitious name of a college. We announce it as the Musical 
College of the Air. 

Q. Is that paid for by anyone? A. No, sir; it is not. 

Q. Now, you testified, I believe, that the transmitter of 
WNJ was not heard in Newark. A. In parts of Newark, 
yes, sir. 

Q. How do you know that? A. Well, I have been told 
that. 

Q. Oh. You have been told that. A. Yes, sir. 

Q. What about the transmitter of WNJ being heard in 
Jersey City? A. I have been told it has been heard in 
Jersey City. 

Q. You never listened to it? A. No, sir; I do not. 

Q. This is just what you have been told? A. Yes, sir. 
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Q. How much more of your statements that you have 
made here have you been told? What part of your 

104 statements is facts, and what part of it is what you 
have been told? A. All are facts. 

Q. Are there any other matters in that statement that 
you have been told? A. No, sir. 

Q. Those are the only exceptions? A. Well, I might 
correct that in regard to WNJ, I should correct that by 
saying that I have heard it in Jersey City, j Sometimes 
when we followed them on the air I used to listen in to find 
out when they were going off, so that we would! not hetero¬ 
dyne them when we went on. In that way I hgve heard a 
part of their program. 

Q. But that is the only station you have heard? A. Out¬ 
side of WABC, about their musical program on Sunday 
night, when I am at home, I have listened to! that some¬ 
times during the time they were on the air. I did not listen 
to any other station. 

Q. And you have heard WABC? A. On Sunday, at din¬ 
ner time, I have listened to their musical program. 

Q. Are your musical programs different from theirs? A. 
In some cases, yes. 

Q. Those are the onlv two stations that vou liave listened 
to, WNJ and WABC?* A. Yes, sir. ! 

Q. You do not listen to WOR? A. No, sir. | 

Q. Didn’t you testify a little earlier with regard to the 
service of WOR, and to the fact that its programs 

105 were state-wide coverage rather than of local inter¬ 
est? A. Yes, sir, but I have not listened to them 

recently. I have listened to them sometimes^ for every¬ 
body in Jersey City has listened to WOR, tjecause they 
broadcast some of the greatest events. 

Q. How long since you listened to them? A. Well, the 
last big event that they had. They broadcast the Blimp I 
think two or three months ago, when I listened in to them 
with great interest. 

Q. That is the only program of theirs you!listened to? 
A. Yes, sir. 

7 i 

Q. And yet you know that their programs are of state¬ 
wide interest? A. There is no question about;that. 

Q. Is that based on what you have been told? A. No, I 
know it personally. I have discussed with officials of WOR 
what their programs are, and know all about them. 
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Q. How about WKBO, did you ever call on them? A. 
Xo, but occasionally I get some reaction from theirs, the 
same as I do from WNJ. We go on following them, some¬ 
times, and then I get parts of their programs. 

Q. Have you testified as to your monthly expenditures? 
A. At least about $2,000 a month. 

Q. And what are your monthly revenues? A. Oh, they 
have run as high as $750, that was about the highest, and 
sometimes less. 

Q. What are they running now? A. At the rate 

106 of about $450. 

Q. And you are going to finance these deficits by 
selling stock, is that right? A. No, sir; we are not. 

Q. I thought you so testified. A. I did not. 

Q. That you had 5000 shares still outstanding, and that 
you have only issued 1500 or 1800 shares. A. You asked 
me how we were going to get this monev, and I said from 
Mr. O’Melia. 

Q. I don’t want now to get into what you said, but how 
are you going to finance these deficits? Who is going to 
finance them? A. They have already been financed. 

Q. By the sale of stock? A. No, sir, except in the sense 
of whatever we had in the beginning, whatever was put in 
the company at the beginning. We have sufficient to pay 
our current bills. If we need more monev it will be ad- 
vanced by Mr. O’Melia. 

Q. It will be advanced by Mr. O’Melia? A. Yes, sir. 

Q. He is not on record as to that in this hearing? A. 
No, but he is on record as saying- 

Q. (Interposing.) I object to whether he is on record. 
He is not on record in this hearing. What are your 
finances ? Are you personally going to finance any of these 
deficits? A. No, sir. 

Q. Mr. O’Melia is the man to carry those? A. Yes, sir. 

107 Mr. Strong: All right. That is all. 

Examiner Pratt: Any questions on behalf of the 
Commission? 

Cross-examination on behalf of the Commission. 

By Mr. Smith: 

Q. Mr. Tonnele, the New Jersey Broadcasting Corpora¬ 
tion would continue the operation of WHOM if this applica¬ 
tion is denied? A. Will it continue? 
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Q. Yes. A. Well, it would continue—well now, I don’t 
know. Probably it might continue, but at the same time it 
cannot reach the service area it wants to give service in. 

Q. You do not know, then, whether it would continue or 
not? A. No, sir. 

Mr. Smith: That is all. | 

Examiner Pratt: Any re-examination, Mr. Segal? 

Redirect examination on behalf of the applicant. 

By Mr. Segal: j 

Q. How much of the time of your station is taken up by 
the program of the O’Melia Outdoor Advertising Com¬ 
pany? A. Half an hour a week. 

Q. How much is taken up by the Bergen Trust Company? 
A. At the present time we have one announcement a day 
which consists of about a minute and a half. 

Q. About ;a minute and a half a day? A. Yes, 
108 sir. 

i 

Q. At the time you purchased the capital stock of 
the company which owned WIBS did they have a broad¬ 
casting license? A. Yes, sir. 

Q. What is the general custom with reference to stations 
on your channel on the question of astrologists^ do they all 
have them? A. I understand they all have them. 

Q. You don’t know of your owm knowledge? j A. No, sir. 

Q. Well then, don’t bother about it. You testified, I be¬ 
lieve, that you were told WNJ did not cover northern New¬ 
ark. Were you told that by Mr. Lubinsky? A. I think in 
his testimonv here he said- 

Mr. Strong (interposing): I object. 

Mr. Segal: Well, certain things are hearsay that he told 
you, and certain things are not. 

Mr. Strong: He did not testify as to northern New Jersey 
but as to northern Newark. 

Mr. Segal: Well, that is my question. I started to say 
northern New Jersey and did not and put it northern New¬ 
ark. I am now asking about northern Newark, j 

Examiner Pratt: The objection is overrule^. 

By Mr. Segal: 

Q. Did Mr. Lubinsky testify to that at the last hearing? 
A. He did. ! 


i 
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Mr. Strong: I object on the ground that it is not the best 
evidence of his testimonv. 

w 

109 Mr. Segal: That is true. But the door has been 
opened by the cross examination. 

Examiner Pratt: I think so. 

Mr. Strong: The objection was made and sustained. 
Examiner Pratt: I think it is proper in the nature of 
an admission. 

By Mr. Segal: 

Q. In reference to WOR and what you were told and 
w’hat vou know, are you acquainted with the operating staff 
of WOR? A. Yes, sir. 

Q. Do you know Mr. McCosker? A. Very well. 

Q. How long have you known him? A. For the last 
two and a half or three years. 

Q. You have become familiar with his methods of 
operating? A. Yes, sir. 

Q. You state that Mr. O’Melia is committed to the 
financing of this station? A. Yes, sir. 

Q. Approximately what are his assets to your knowledge? 
A. In the neighborhood of a million and a half or two 
million dollars. 

Q. Did he commit himself on record with the Commis¬ 
sion with reference to his financing this? 

Mr. Strong: I object to that. 

Examiner Pratt: What is your reason for object- 

110 ing, Mr. Strong? 

Mr. Strong: It is the same ground of the objection 
made to my question, the best evidence is Mr. O’Melia’s 
testimonv: 

Examiner Pratt: Objection sustained. 

By Mr. Segal: 

Q. Now give counsel time to object to this before you 
answer: Is Mr. O’Melia committed to financing your sta¬ 
tion indefinitely if there is a deficit? A. He is. 

Mr. Segal: That is all on redirect examination. 

111 Mr. Strong: One question. 

Further cross-examination. 

By Mr. Strong: 

Q. When does the O’Melia Outdoor Advertising Agency 
broadcast this one-half hour? A. First it had time on 
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Friday night, and then we got off the air Friday night at 
8 o’clock. And the Hudson Observer- 

Mr. Strong: I object to the gentleman rambling. He can 
answer my question. 

By Mr. Strong: j 

Q. When does the O’Melia Outdoor Advertising Agency 
put on this half hour; what day of the week! A. At the 
present time on Sunday night. He has gone on Friday 
nights, and Monday nights. At the present time- 

Q. On Sunday! A. Yes, sir. 

Examiner Pratt: Just a moment. We might as well get 
this answer complete. 

The Witness: 

! 

A. Next week he goes on Saturday nights, j 

By Mr. Strong: j 

Q. How long has he been going on on Sundays! A. For 
probably the last four or live weeks. 

Q. Now, how do you know how much Mij. O’Melia is 
worth! A. From his conversation with me. 

Q. What he told you! A. Yes, sir. j 

_ I 

112 Mr. Strong: Then I move his testimony as to what 

Mr. O’Melia is worth be stricken out of this hearing. 

Examiner Pratt: What do you say about th^t Mr. Segal! 

Mr. Segal: Well, I think probably what is required at 
this time is to ascertain the nature—what is meant by his 
telling him. We don’t know yet whether it is pure hear¬ 
say, or what it was. 

Examiner Pratt: I wish you would develop it a little 
further. 

Mr. Segal: I would be glad to on redirect,! or it may go 
forward on cross-examination, either one. 

Examiner Pratt: I think probably, Mr. String, the state¬ 
ment of the witness will indicate whether or not weight 
should be given to his testimony on that point, if you ask 
him the question. 

j 

By Mr. Strong: 

i 

Q. Now you stated he is committed. In what way is he 
committed! Is there a contract! A. Nothing but a verbal, 
and his word is plenty good enough for mq. 

Q. Nothing but what he has told you! A. Right. 
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Q. He has not obligated himself in any way? A. Yes; 
he has, when he gives me his word, he is obligated. 

Q. Outside of that he has not? A. No, sir. 

Q. There is no reason why he could not change that at 
any time? A. No; any more than he could change 

113 his contract. 

Q. That is indefinite? A. Yes; up to a quarter 
million dollars. 

Q. Should he be so unfortunate as to die, would his estate 
be committed? A. I think so, yes. 

Q. On his word? A. I think so. 

Q. I believe you stated, in answer to the counsel for the 
Commission, that you do not know whether this station 
would continue with its present assignment. A. I don’t 
know whether it will. 

Q. Now, isn’t Mr. O’Melia committed to continue it on 
the present assignment ? A. He is, the the way we are. The 
station could continue giving* the service it should give, 
and the way he wants to, that is entirely different. In 
other words, I don’t believe, as I have testified, that any 
station can give proper service under the conditions that 
now exist on this wave length. 

Q. That is not my question. How long will you continue 
under your present assignment to incur a loss of $30,000 
a year. A. That I don’t know. 

Q. And how long is Mr. O’Melia committed to incur this 
loss? A. Well, it wouldn’t be $30,000 a year. In other 
words, we would have to reduce the amount of the deficit. 

Q. But you are cutting down the quality of your 

114 program; is that it? A. We would have to. 

Q. I see. A. We would have to, just as any other 
station would have to. 

Q. When did you start to improve the quality of your 
program ? A. From the minute we started. 

Q. I see. i A. And they have never stopped. 

Q. When did you make application for full time on this 
frequency? A. I will have to refer to Mr. Segal on that. 

Q. Didn’t you make the application? A. Yes; but I don’t 
recall the date. 

Examiner Pratt: The application will speak for itself, 
Mr. Strong. 

Mr. Strong: That is all. 

Mr. Segal: Just a question or two. 
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Further redirect examination. 

By Mr. Segal: j 

Q. Do you know what assets Mr. O’Melia has? A. Mr. 
O’Melia has testified before this Commission to the effect 
that he has refused j 

Mr. Strong: I object to what he has testified. ' 

Examiner Pratt: Objection sustained. 

Mr. Segal: We will get that later. That is all. 

Examiner Pratt: Any further questions of this witness? 
Mr. Strong: None. 

115 Mr. Smith: None. j 

Examiner Pratt: Witness excused. 

(The witness left the stand.) j 

Mr. Segal: I want to call next Mr. Felix, and he is on 
the stand in the other section. 

I will offer an exhibit or two while I am waiting. I offer 
first, as Exhibit 1, a copy certified by the Clerk of the 
Chancery of New Jersey, which is the Equity Court of that 
State, of a decree of E. R. Walker, Chancellor, decreeing 
that the Camith Corporation, WKBO, was insolvent, and" 
ordering the appointment of a receiver therefor. 

Examiner Pratt: Any objection to the admission of this 
exhibit in evidence? j 

Mr. Smith: Mav I see it a moment? 

m/ 

Mr. Segal: The point I make about that, in explanation, 
to be perfectly fair I cannot produce the evidence, but will 
make the statement, and it can be stricken out if anybody 
objects: Subsequent to the appointment of the receiver, 
the receiver failed to post the bond required by the re¬ 
ceivership proceedings, and by reason of failure to post 
the bond, that particular receiver did not get the receiver¬ 
ship to which he was appointed. I don’t whnt it to be 
inferred that this thing resulted in Mr. Brown’s actually 
taking possession of the station. But the decree was en¬ 
tered, and it is offered for what it is worth. 

Examiner Pratt: Without objection, Applicant’s Exhibit 
No. 1 will be admitted in evidence, in connection with the 
statement of counsel, just made. 

116 (Two copies of a decree of insolvency and order 
appointing receiver, in Chancery of New Jersey, so 
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offered by the applicant, were marked “Applicant’s Ex¬ 
hibit 1,” and a copy thereof is attached to each copy of 
the transcript furnished the Commission.) 

Mr. Segal: I offer, as Applicant’s Exhibit 2, a duly cer¬ 
tified copy of the Examiner’s report as Chief Examiner 
Ellis A. Yost, for the Commission, in Docket No. 1036, and 
1037, in connection with the applications of Radio Invest¬ 
ment Company, for a renewal of license and increase in 
power. 

Mr. Strong: I object to that as not being evidence, but 
the opinion of the Examiner. It is his conclusions as to 
the facts. It is no statement of the facts. Exceptions 
were taken to this. The matter has been presented to the 
Commission, and the Commission has neither sustained nor 
in any way acted on this Examiner’s report. 

Examiner Pratt: The ruling will be reserved on the ob¬ 
jection. 

Mr. Smith: May I object to it also, Mr. Examiner? 

Examiner Pratt: What are your reasons, Mr. Smith? 

Mr. Smith: That there is no showing here of the ma¬ 
teriality which this report has upon this case. The report 
itself might show some material points, but I think the 
whole report, as a report, is inadmissible. 

Mr. Segal: Mav I make a brief statement as to that? 
The rules and regulations of the Commission provide for 
the introduction in evidence of duly authenticated copies 
of the records of the Commission. Section 4 of the Radio 
Act of 1927 authorizes the Commission to conduct these 
hearings. And the same authority is given the Corn- 
117 mission under other pertinent sections of the Act. 

Even if the report were admissible for no other 
purpose, it would be admissible for the purpose of show¬ 
ing that the Commission has designated the application 
of WNJ for hearing and has held a hearing on it which 
is not yet decided. Moreover, the power of the Examiner 
to conduct hearings and make findings has been passed 
upon. And the authority of the Examiner to pass upon 
matters between the same parties has been passed upon. 
The report will show that the report deals with matters 
that are in issue here. The parties are the same. And 
in a decision of the Commission, which I shall cite in con¬ 
nection with another motion, it has been held to be material. 
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Mr. Strong: My point is merely this: That the Ex¬ 
aminer’s report is not evidence. That is his Opinion; his 
conclusions, and his views on certain evidence that was 
presented. It is not the best evidence. It is pot the best 
secondary evidence. It is not even evidence; It states 
facts and conclusions. The fact that there has been such 
a report made, that is a matter, I suppose, that the Ex¬ 
aminer can take notice of, that there has been such a re¬ 
port, and that this other matter is pending. But, certainly, 
that report, of itself, is not evidence in this hearing. If 
it means nothing else it means that you are to accept some 
other Examiner’s, some other tinder of facts, or analyzer 
of evidence, accept his conclusions concerning facts about 
which vou are not informed. It is not in evidence. That 
particular Examiner’s report would not be certified to any 
court. It is only the Commission’s determination of facts 
that goes to the court. 

118 Examiner Pratt: However, Mr. Strong, it is ad¬ 
missible under the provisions of General Order 93 
as a copy of a record contained in the files of the Com¬ 
mission, or records of the Commission and, as; such, is ad¬ 
missible. | 

Mr. Strong: I will note an exception to that, j 

Examiner Pratt: I am going to admit it. The objection 
will be overruled. However, I am going to take into ac¬ 
count the statements made by counsel when I consider this 
particular exhibit, in order to determine how much, if any, 
weight shall be given to it as evidence. 

Mr. Strong: We ask in that connection that our excep¬ 
tions are to be considered. 

Examiner Pratt: Yes, indeed. 

(Two copies, duly certified, as the report of Ellis A. 
Yost, Chief Examiner, in Dockets Nos. 1036 and 1037, so 
offered by the applicant, were marked 44 Applicant’s Ex¬ 
hibit 2,” and a copy thereof is attached to each copy of 
the transcript furnished the Commission.) 

Mr. Segal: I now offer in evidence, as Applicant’s Ex¬ 
hibit 3, a similarly certified copy of the Examiner’s report, 
No. 55, by Elmer W. Pratt, Examiner, in the case of the 
Camith Corporation, with the statement that the Commis¬ 
sion reversed the conclusions of that report. 
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Examiner Pratt: Any objections? 

Mr. Strong: I will make the same objection to that as 
to the former offer. 

Examiner Pratt: The same ruling. 

Mr. Strong: I note an exception. 

119 (Two copies of Examiner’s report by Examiner 
Elmer W. Pratt, report No. 55, in the matter of 

the application of the Camith Corporation for renewal of 
license, so offered in evidence by the applicant, were marked 
4 ‘Applicant’s Exhibit 3,” and a copy thereof is attached to 
each copy of the transcript furnished the Commission.) 

Mr. Segal : I have a motion that should properly come 
at the conclusion of Mr. Felix’s testimony, and if I can 
secure the waiver of objection by counsel as to time, I will 
make it now. 

Mr. Strong: I waive it. 

Mr. Segal: As a matter of ground work I first call at¬ 
tention to Examiner’s Report No. 66, in Docket No. 1031, 
in re application of National Radio Manufacturing Com¬ 
pany, Oklahoma City, Oklahoma, for a construction permit; 
this is station KFJF. On page 3 of the Examiner’s Re¬ 
port, the Examiner said (Reading): 

“In making up this report, the Examiner has given con¬ 
sideration to the record in the case of Station KCRC, heard 
September 5th and 6th, in which case Station KCRC pre¬ 
sented evidence in support of its application for the fre¬ 
quency now assigned to KFJF, and in which case Station 
KFJF was the respondent and offered evidence in oppo¬ 
sition to the application of Station KCRC, and also pre¬ 
sented evidence in support of the public service record of 
KFJF.” 

And I call attention to the fact that on the 27th day of 
March, 1931, the Commission, by its order, granted the 
application, as recommended by the Examiner, and adopted 
the Examiner’s report as its statement of fact and ground 
for decision. 

120 I now desire to point out that on the 17th and 
18th days of December, 1930, there came on to be 

heard at the Commission, before Examiner Yost, the ap¬ 
plication of WNJ, for a renewal of license and for full 
time. At that time Station WHOM appeared as a party 
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respondent and offered evidence, both with reference to 
its own service and the service of WNJ. Witnesses were 
cross-examined by all parties who are here involved, and 
the parties were the same, and the issues were the same 
at that hearing. The only reason that this hearing now 
being held was not held at the same time was that the 
application got stuck somewhere in the machinery of the 
Commission and had not been designated for hearing. 
And, pursuant to the rule of the Commission wjiich I have 
cited, I now move that the Examiner now consider as a 
part of the material evidence in this case tlje evidence 
offered in the hearing to which I have just referred, Dockets 
1036 and 1037, as held December 17th and 18th, 1930. 

Mr. Strong: I object to that motion; first, on Ithe ground 
that the issues involved were not the same. Second, that 
the matter of that report and that record is now before 
the Commission for action. If the Commission sustains 
the Examiner’s Report, that matter is out; WNJ^, if granted 
the license and renewal, that is the end of it. If its license 
is denied, that is the end of it, and WNJ is o\at. Third, 
the rules of the Commission require copies of records and 
reports, and so forth, in duplicate. That has not been done. 
I understand that counsel is offering that record, and it 
is not in duplicate. I object on that ground. 

Mr. Smith: I also enter an objection 1 to the in- 
121 troduction of that evidence. 

Mr. Strong: I might also state to the Examiner 
that I was not an attorney in that case. 

Examiner Pratt: What do you say, Mr. Segall? 

Mr. Segal: WNJ offered evidence, appeared by counsel, 
and put on witnesses and cross-examined the witnesses of 
the other parties, and it involved the same issues as in this 
case, namely, public service, public interest an£ necessity. 
The Commission has held that matters between the same 
parties may be considered. 

I want to point out that in so far as to duplicate copies, 
that is a different rule from the offering of an Examiner’s 
report, to which I have just referred. It is not| a rule that 
does not apply in this case, because full transcripts are 
available in the files of the Commission. They lean be sent 
for and examined. We have copies. And they can be sent 
for. No hardship results to any party by the ipere failure 
to put marks on copies and hand them to the Reporter in 


i 


I 




62 RADIO INVESTMENT COMPANY, INC., VS. 

this instance. It is, apparently, a rule in the practice of 
the Commission that is not contained in General Order 
No. 93, but it is the statement of a rule in the cases held 
under that, and the practice thereof. 

Mr. Strong: May I point out, if this procedure is fol¬ 
lowed, then in future hearings we will have reference to 
hearings that occurred within the last two or three years, 
and Examiners will be expected to consider a series of 
hearings, and consider evidence in that respect. Now, 
the mere fact that the Commission sustained the Exami¬ 
ner’s report does not mean that it sustained his action in 
considering that particular testimony; it may, or 
122 mav not. The Commission mav sustain the Exami- 
ner’s report for matters in the report which it con¬ 
siders sufficient to justify its action, and yet not thereby 
sustain the entire report, just like it might sustain excep¬ 
tions to a report. 

Mr. Segal: That is true in the average cases. I am re¬ 
ferring to this case particularly. 

Examiner Pratt: The motion made on behalf of the ap¬ 
plicant will be denied. 

Mr. Segal: Now, that being the situation, Mr. Examiner, 
and the motion having been made, so far as I am concerned, 
in reliance upon that construction, I now ask the Examiner 
to waive the production of duplicate copies, and permit the 
production of a certified copy within 24 hours, of one certi¬ 
fied copy. 

Examiner Pratt: You make that in the form of a motion? 

Mr. Segal: Yes, sir. 

Mr. Strong: I object to that motion, on the ground that 
there are matters in that record that are not matters of 
immediate consideration. Furthermore, it would place the 
burden on mv client of coming in here and reallv retrving 
that case; refuting everything that is in there that is of 
a prejudicial nature, showing everything that can be ex¬ 
plained in there; it will mean that we will have to spend 
the afternoon testifying with regard to that record; and 
it really, in effect, will be a retrial of that particular hear¬ 
ing, because if this procedure is followed, I will ask the 
Commission to consider that record in connection with this. 

The issues are not the same. My client was trying 
323 to get full time. The Examiner reported against it. 
And also more power. It may very well be that he 
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is not entitled to it and yet these people will hot be en¬ 
titled to full time. 1 

Examiner Pratt: I am inclined to think the Objection is 
w^ell taken. The motion will be denied. 

Mr. Segal: That objection is made with reference to re¬ 
trying the issue. I merely want to point out that it was 
tried. It was tried with the full participation of every¬ 
body. Evidence in rebuttal, and on cross-examination, and 
all those things, are in the record. It is the j kind of a 
case that would have been tried together witlji this, had 
the application not been stuck. And the issues are identi¬ 
cal, of course, with reference to this application for in¬ 
creased power, and what slight difference there is in that, 
it might well be disregarded by the Examiner. | It is true 
that a page or two that is not material would hot be con¬ 
sidered. The question, for instance, of the heterodyne in¬ 
terference on that channel. 

Mr. Strong: If counsel w’ill pick the portions of that 
record that would be material, I would be willing to grant 
him the courtesy of additional time. The rule, however, 
is here, and once the Examiner starts waiving rules they 
could waive numerous rules they do not waive. 

Examiner Pratt: In the opinion of this Examiner, an 
Examiner may not waive a rule. 

Mr. Strong: If the counsel had the exhibit hqre to offer, 
certified to, I would have an opportunity to object, whether 
it was material or not to this issue. 

Mr. Segal: The only waiver I have requested is as to 
the duplicate copy. I am offering to get the certified 
124 original. The only question not in strict! accordance 
with the rule is the 24 hours, and that is 1 the waiver 
I ask, if you call it that, and I might say that I am sur¬ 
prised with the decision in the other case. I am relying 
on the ruling in the other case, and when you are surprised 
you get additional time, such as is reasonable by the rules 
of practice. 

Examiner Pratt: I think I have ruled that tliis matter is 
inadmissible at this hearing, Mr. Segal. You may take an 
exception. 

Mr. Segal: In so far as any exception may be necessary 
I, of course, ask the exception, and ask leave |to file, pur¬ 
suant to that exception, a copy of the testimony. 

i 
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(Thereupon, at 11:45, after an d informal recess waiting 
for a witness, a recess was taken until 2 o’clock p. m. of 
the same day.) 

125 After Recess. 

The hearing was resumed at 2 o ’clock p. m. at the expira¬ 
tion of the recess. 

Examiner Pratt: Mr. Segal, you may proceed. 

Mr. Segal: I will ask Mr. Felix to take the stand. 

Whereupon Edgar H. Felix, a witness called on behalf 
of the applicant, being first duly sworn, testified and stated 
as follows: 

Direct examination. 

By Mr. Segal: 

Q. Mr. Felix, state your name, address and occupation 
and qualifications. A. My name is Edgar H. Felix, and I 
reside at 202 Beechwood Road, Ridgewood, New Jersey. I 
have been actively and continuously interested in radio com¬ 
munication since 1912, and professionally engaged in the art 
since 1916, when I secured a first grade commercial wire¬ 
less operator’s license and took a few voyages “pounding 
the key.” I studied electrical radio and general subjects as 
a special student at Columbia and New York Universities 
and at Sheffield Scientific School, Yale. 

During the World War I was engaged as a radio engineer 
by the Radio Development Section of the Signal Corps, at¬ 
tached to the bureau which farmed out research work to the 
laboratories of radio and electrical manufacturers, and later 
I was sent for special training to the Signal Officers’ School 
at Yale. After the war I engaged in writing techni- 

126 cal articles on radio subjects and in that connection 
have been associate editor or contribution editor of 

Aerial Age Weekly, Areo Digest, American Radio Journal 
and Radio Broadcast. For the latter I wrote, for three 
years, its monthly editorial section, “The March of Radio,” 
dealing extensively with problems of broadcast allocation. 
I have written hundreds of articles for technical publications 
in and out of the radio field on broadcasting, the technical 
aspects of radio, radio merchandising, television and fac¬ 
simile transmission and light sensitive devices in industry. 
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In 1922 I became a member of the staff of WEAF, the first 
radio telephone station established to study the economic 
problems of radio broadcasting. The policies of this station 
were determined by an executive committee of five, of which 
I was one, and it originated, evolved and developed such 
fundamental features in the broadcasting field as the paid 
advertising talk, the sponsored good will program and use of 
more than one studio, the use of wire lines to pick up pro¬ 
grams rendered remote from the regular studio, the employ¬ 
ment of long distance lines in securing programs from other 
cities, the supply of important programs as a service to sta¬ 
tions in cities remote from the originating point through 
temporary wire line set ups and finally, the establishment of 
permanent network service. 

Subsequent to this connection, I became a technical and 
policy consultant to broadcasting stations, radio manufac¬ 
turers, advertising agencies, publishers and trhde associa¬ 
tions. Among my clients have been R. H. Macy & Company, 
L. Bamberger & Company, N. W. Ayer •& Son, Lord 
127 and Tomas and Logan, the National Electrical Manu¬ 
facturers Association, the Radiovision Corporation, 
Doubleday, Page & Company, McGraw, Hill Publications 
and Federal Radio Commission, the Radio Broadcasting 
Company of New Zealand, Ltd., and others. I am a member 
of the Institute of Radio Engineers, and the author of 
“Using Radio in Sales Promotion,” a volume dealing with 
the commercial aspects of radio broadcasting, and a volume 
now about to appear on television. 

Q. Mr. Felix, what has been your connection \Vith WHOM, 
when did it begin and what was the nature of it ? A. My 
connection with WHOM began in July, 1930, Shortly after 
the present management acquired the facilities of WHOM. 

Q. What was done by you there ? A. My principal duties 
have been to advise the management in matters of policy, 
such as the expenditures, and the general development of the 
situation in the direction of receiving and maintaining the 
highest standards of transmission quality. 

Q. What was done in pursuance of your instructions and 
under your direction? A. When I inspected j;he facilities 
of the New Jersey Broadcasting Corporation J found that 
they had three studios, each suitably sound treated and 

5—5546a ’ ! 
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equipped with announcers and concert microphones. The 
description which follows is of the studios at this time: 

A control room is located between the two major studios, 
vision into which is made possible by double glass 

128 windows. There is a fading control for each micro¬ 
phone. The input amplifier equipment is of the 8-B 

type and is made of Western Electric components. The 
studio control boxes are of the latest type, enabling the an¬ 
nouncer to control the switching of programs to and from 
any studio at will. This equipment was built for the station 
by Mr. J. J. Beloungy, who was until recently transmission 
engineer for the National Broadcasting Company. The 
latest type of signal equipment has been installed and an 
interphone communication system developed for maintain¬ 
ing contact between control room and announcer, both for 
rehearsals and broadcasting purposes. This is all in accord¬ 
ance with the latest practice in the art. A 9-B type amplifier 
is used for monitoring purposes, facilities being available 
to pick up the program as delivered to the telephone line, to 
the transmitter, or to pick it up by radio at will. A suitable 
volume indicator assures the proper maintenance of line 
levels and protection against overloading. 

Adequate facilities are provided for testing the condition 
of equipment throughout the tone range and these facilities 
for making frequency runs on lines and amplifiers are used 
at regular intervals. 

A major item of equipment at the studios is the finest and 
most complete available installation of sound reproducing 
equipment installed by the Western Electric Company. This 
is the most complete equipment of that character installed 
in any broadcasting station in the State and the only station 
in New Jersey having as good equipment is WOE. 

There are two turntables for playing 78 RPM re- 

129 cordings together with suitable faders to switch from 
one turntable to the other. The results obtainable 

with this reproducing equipment are in no vray comparable 
with that we obtain with ordinary spring or electric drive 
phonograph turntables. The friction which the needle 
exerts on the phonograph record varies over a considerable 
range as different types of music and different volumes ap¬ 
pear in selections. With the ordinary turntable these varia¬ 
tions are reflected in slight speed changes which in turn 
produce minute changes of pitch. Furthermore, the West- 
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ern Electric equipment has filtering devices which practi¬ 
cally eliminate recording scratch so that it is virtually im¬ 
possible to distinguish between a recorded feature and one 
rendered at the studio, except from the announcement re¬ 
quired by the Federal Radio Commission. 

The transmitter is located at 1508 Hudson Boulevard, 
approximately two miles south of the studios. The aerial is 
suspended between two masts 120 feet high apd 200 feet 
apart. There is a small, flat top portion to thq aerial ex¬ 
tending 15 feet in each direction from the lead-in.! The lead- 
in is a vertical cage extending to the transmitter building 
immediately beneath the aerial. A counterpoise!is used in¬ 
stead of the conventional ground connection. 

Mr. J. J. Beloungy is the station’s chief engineer and has 
been in direct charge of the construction and installation of 
the latest type of transmitting equipment. The transmitter 
is of the direct crystal control type with a 210 tube used as 
oscillator. The crystal is equipped with an automatic tem¬ 
perature control. The crystal stage feeds into a buffer stage 
utilizing a 203 tube. The modulator staige consists 
130-151 of two 203 type tubes in parallel and these in turn 
feed into two 851 power amplifier tubes ip push-pull 
arrangement. As a result of the improvements Uiade in the 
modulation system and in the antenna desigii the field 
strength delivered at a point 20 miles north of WHOM, 
which I have observed, has been approximately tenfolded. 

Recommendation has been made to the management of 
WHOM to remove the transmitter from its present loca¬ 
tion in order that its field might be more equally distrib¬ 
uted through the territorv which the station is intended to 
serve. 

152 Q. What other stations come in there well! A. 
The station which delivers the most powerful field is 

WOR. 

Q. How far is that transmitter located from, say, the busi¬ 
ness district of Jersey City? A. A matter of thfee miles or 
perhaps less. 

Q. It is in Bergen County. A. If it is not inj the county 
it is extremely near to the edge. 

Q. Does that broadcast electrical transcriptions? A. It 
does. 

Q. And musical programs? A. Yes. 
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Q. And are there any other stations that come in there 
well? A. Yes. 

% 

Q. What other stations? A. WAAT comes in well. 
WKBO comes in well. It shares time. 

Q. WAAT is with 300 watts daytime power ? A. Yes, sir. 

Q. What about the larger stations ? I suppose all of them 
come in. A. No, not all of them come in extremely well. 
WABC is, I should say, the second best of the largest sta¬ 
tions. WJZ delivers a good signal. WEAF has only quite 
recently—well, until quite recently has not been up to the 
standard of the rest of them. I should call it an excellent 
signal. I think WAAM gives rather satisfactory service 
to that area. 

153-155 Q. What stations are there within three miles of 
the present transmitter? A. Do you mean trans¬ 
mitters or studios ? 

Q. Transmitters. A. WOR I think is—well, not quite 
that. 

Q. Well, approximately. A. May be a little more than 
three miles. WKBO and I think WNJ might fall within 
that limit, or four miles or a little farther. There is one 
other—let me see. 

Q. WAAT? A. Yes. 

Q. And WKBO? A. Yes. 

Q. Where is WLWL? A. That is approximately three 
miles. It is in the Meadows, somewhat farther north. 

Q. What about WMCA? A. That is in Hoboken, along 
the river front, and there is a city area separating that. 

Q. How about WCPH? A. At the same location. 

Q. What about WOV? A. It is in Secaucus, about six 
miles north. 

Q. What about WHAP? A. It is about seven miles 
north. 

Q. You referred to the unfortunate channel assignment. 
How is that channel assignment unfortunate? A. I con¬ 
sider it unfortunate because a station in Ohio, WGAR, de¬ 
livers a signal sufficient on nights of good transmission to 
cause heterodyne interference as close as twelve or fifteen 
miles to the transmitter. 

156 Testimony Offered on Behalf of WNJ. 

Examiner Pratt: Now, is there any evidence to be intro¬ 
duced on behalf of WNJ, a respondent station? 
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Mr. Strong: Yes. I will call Mr. Lubinsky. 


Whereupon Herman Lubinsky, a witness called on behalf 
of WNJ, being first duly sworn, testified and stated as fol¬ 
lows : 

i 

157 Direct examination. 


Investment 


the Radio 


By Mr. Strong: 

Q. Mr. Lubinsky, what is your name? A. Herman Lu¬ 
binsky. 

Q. What connection do you have with Station WNJ? 
A. I am president and treasurer of the Radio 
Company, Inc., that owns WNJ.' 

Q. Approximately what is the net worth of 
Investment Corporation? A. Might I refer tp notes? 

Q. I do not want the exact amount but approximately. 
A. Over $100,000. 

Q. How long has that station been in operation? 
Since 1923. j 

Q. You are now dividing time with what stations? A. 
With Stations WHOM, WKBO and WBMS. | 

Q. You are serving what city? A. Newark. 

Q. Your transmitter is located where? A. Newark. 

Q. Whereabouts in Newark? A. In the southeast part 
of Newark. 

Q. What is the nature of the programs of ypur station? 
A. I will read what we have in the line of programs. 

. Q. Have you a typical program? A. Yes. 

Q. Have you that in duplicate? A. Yes. 


A. 


158 Mr. Strong: I offer that in evidence. 

Examiner Pratt: It may be marked Docket 1150 
WNJ’s Exhibit No. 1 for identification. 

Mr. Segal: May I suggest that that is not a copy of the 
program but is an analysis of it and comments on it. 

By Mr. Strong: 

Q. Mr. Lubinsky, is that entire matter correct,- I mean 
the exhibit which I have just offered in evidence? A. That 
is the program. 

Q. Is this correct that Mr. Segal has? A. Yes. 
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Mr. Segal : Oh, well, I am not going to object. 

Examiner Pratt: Without objection WNJ’s Exhibit No. 
1 is admitted in evidence. 

(Two copies headed “Activities of WNJ, Typical Pro¬ 
gram for week of April 19, 1931,’’ were offered and ad¬ 
mitted in evidence, and were identified by being marked 
“Docket No. 1150 WNJ’s Exhibit No. 1,” and will be found 
with the transcripts in the possession of the Commission.) 

By Mr. Strong: 

Q. Mr. Lubinsky, are you furnishing any programs of an 
educational nature? A. We are, many of them. 

Q. Please state what they are. A. Talks are given quite 
frequently on subjects, such as naturalization, American¬ 
ism, citizenship, and juvenile delinquency by some of the 
leading citizens of the City of Newark and the State of 
New Jersey. The very problems of the community are 
discussed, both from a political and an economical stand¬ 
point. For instance, the Urban League Associa- 
159 tion, formed for the purpose of uplifting the col¬ 
ored race and educating the illiterate colored popu¬ 
lation, by presenting a program on WNJ. 

Q. About what is the colored population of Newark? 
A. The colored population of Newark runs from fifty to 
seventy-five thousand. 

Q. All right. A. The American Legion has also used 
this station, as well as the Veterans of Foreign Wars, the 
Daughters of the American Revolution, the Sons of the 
American Revolution. They have all had the facilities of 
the station open to them, I might say at all times. The 
Board of Education of the City of Newark are lately 
making arrangements to use the station, for the devotion 
of a fair show of radio program, something that is not 
broadcast over any other station, and something that will 
be broadcast especially for the pupils when they are in the 
schoolroom, to be received at a time when they are there, 
and another program to be received when they are at home. 

Then we come to the religious program- 

Q. Is that the extent of your educational programs? 
A. Yes. 

Q. Do you have political subjects over your station? 
A. We do. 
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Q. Have you had them? A. We have, by both parties. 

Q. Go ahead. A. As to religious activities, we devote 
one and a half hours each week for the broadcasting 

160 of religious programs, without any censorship or 
limitation as to the material broadcast, and irre¬ 
spective of race, creed or color. 

Now, as to agricultural programs: We havb daily farm 
and market reports as furnished to us by the United States 
Department of Agriculture and the New Jersey Bureau of 
Farms and Markets. They are given daily. 

Q. What is the significance of that? Ate there any 
farmers near Newark? A. There is a considerable num¬ 
ber of farmers around there. 

Q. Engaged in what kind of business ? A. Engaged in 
truck farming. They pick their stuff in the afternoon 
and pack their trucks at night. When they get the farm 
and market reports they know just what to bring to market, 
that which will bring the largest price. 

Q. Do your programs furnish them with that informa¬ 
tion? A. They do. j 

Q. Go ahead. A. Now, as to foreign programs, inas¬ 
much as we have a considerable foreign element in Newark 
and in that vicinity, we have devoted our time as follows: 
Italian program, one-half hour- 

Q. (Interposing.) How many Italians are there in New¬ 
ark ? A. There must be at least from eighty thousand to 
one hundred thousand Italians in Newark. 

Q. Go ahead. A. Then German program, one-half' 
hour- 

Q. (Interposing.) How many Germans are there? 

161 A. One hundred thousand Germans. 

Q. Do you mean that those people are German 
speaking or of German descent? A. Of German descent 
and German speaking combined. Then th0 Lithuanian 
program, one-half hour, which covers the Slavs and 
Poles- 

Q. (Interposing.) How many are there of them? A. 
About fifty thousand. We devote one-half hour to them. 
Jewish program, one-half hour. There are about one hun¬ 
dred thousand Jewish people in Newark, thereby serving 
the majority of the foreign listening audience.! 

Now as to political program: WNJ has giyen the use of 
its microphone at all times to the various political parties 
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for the purpose of broadcasting speeches, and so forth. 
We have never censored any political talks by anybody, 
Democratic or Republican. We recently received an offer 
of $1000 from the Communist Party for the broadcasting 
of a political talk which would have been detrimental to 
good government. That we turned down. 

As to charity programs: The American Red Cross has 
always used the facilities of WNJ for every one of their 
drives for financial aid, as evidenced by their letter of 
appreciation. 

A special program has been designed for the crippled, 
blind, and shut-in people; people who are in institutions and 
hospitals. The program has been on the air for five years 
under the management of Beth Shipman, known through* 
out the metropolitan area as Miss Cheer or ‘ ‘ The Lady with 
the Lamp.” 

The Community Chest, in which all charity or- 
162 ganizations take part, have used the facilities of 
this station at all times and using many of its in¬ 
fluential and leading citizens as speakers. 

Every year at Thanksgiving, Station WNJ aids in solicit¬ 
ing funds from the radio audience and have taken poor 
children in to the studios and given them a good dinner, and 
helped to provide baskets for the needy. 

WNJ has also assisted the Overseer of the Poor in the 
raising of $1500 to provide fifteen hundred additional din¬ 
ners for the needv families of Newark. 

I wish to add some more about educational programs. 

Q. Go ahead. A. I do not want to go too much into detail 
but- 

Q. (Interposing.) No, but just give us what is of more 
importance. A. A recent feature broadcast by the station 
and in which the station opened up its studios and quarters, 
also providing a Notary Public and a clerical staff, was to 
assist the war veterans in filling out their bonus applica¬ 
tions and furnishing a Notary Public free of charge to all 
those who applied for assistance. Our studios were literally 
swamped day and night and we accommodated a good many 
people, for which we received from the War Department a 
letter complimenting us on the generosity of the manage¬ 
ment. We were the first station to offer our services to the 
war veterans. 
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Now, as to aid in unemployment: Various municipalities 
have used WNJ in its pleadings to the audience to aid the 
unemployment situation. 

Russell J. Eldridge, Superintendent of the State 
1G3 of New Jersey Labor Department, lias appeared 
before WNJ and has talked on the subject of un¬ 
employment. 

WNJ has itself started a campaign for the public to 
telephone in any work which they might have to aid the 
unemployment situation. 

As to aviation programs: Such aviation celebrities as 
Captain Hawk, Amelia Earhart, Mrs. Kunz, Bobby Buck, 
and B. P. Davidson has appeared before our taaicroplione 
in a series of aviation talks conducted bv WNJ. 

As to fire prevention talks: Talks on fire ^nd its pre¬ 
vention have been given by the Fire Department of Newark, 
New Jersev. 

As to health talks: Talks on health have been broadcasted 
as sent to us bv the Public Health Bureau of the Treasurv 
Department. Talks are given at frequent intervals by mem¬ 
bers of the Board of Health in Newark. 

Weekly talks on teeth and their care are given, non-paid 
programs. This program has been an excellent feature. 

The radio question box: The radio question b^x programs 
are conducted every Sunday by Alex Smith. Tljat has been 
going on the air now for four years. We have received con¬ 
siderable mail in regard to it. We were made! an offer to 
take this program off the air and substitute it with a 
musical program. We left it to our radio audience, and in 
response received many letters, and about twelve hundred 
telephone calls, and approximately eight hundred letters 
protesting that they would not listen to the station if we 
took that off the air. 

Q. What is the nature of that particular hour! 
164 A. The radio question box is one in which all radio 
questions are discussed. People will Write in on 
their radio difficulties, and answers will be given in regard 
to various methods of correcting difficulties. 

Q. Give a typical question and answer. A. A question 
that is of interest to everyone. 

Q. Can you give one! A. Yes. There will — a question 
come in to the station to this effect: What is the cause 
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of mv set not having its original selectivity. I get squeals 
and howls all over the dial. The answer will be that the 
cause for it is that the set may have come out of balance, 
it is out of neutralization. It may be because the tubes 
have lost their power or are defective. It may be because 
there is a lot of foreign element, dirt and dust, that has 
gotten into the condenser, causing them to short circuit. 

Q. Are people interested in it? A. Very much inter¬ 
ested. They are very much interested in how to improve 
their radio and to keep it in constant trim. 

Q. Let me ask you right there: In connection with that 
hour, if someone should ask a question that was not of 
general interest to the public, what would you do? A. We 
would answer it by mail, because as to all questions people 
are told at the time they must send in a self-addressed and 
stamped envelope. The letters are all answered by mail, 
and then of course if we think it is of public interest, why, 
we will answer it on the air too. 

Q. Go ahead if you have anthing else you want to say 
in regard to your programs. A. As to patriotic pro- 
165 grams: All holidays are officially observed by pre¬ 
senting special programs. Programs of particular 
interest were broadcast on New Year’s, Washington’s 
Birthday, Lincoln’s Birthday, Fourth of July. Programs 
were also broadcasted on Municipal Day celebrations. The 
background of music and the talent is supplied by various 
churches and fraternal organizations, such as D. A. R., Sons 
of the Revolution, Knights of Columbus, and American 
Legion. 

The entire facilities have been extended to fraternal pro¬ 
grams, irrespective of races and creeds. 

As to sport programs: ANJ broadcasts every Tuesday 
evening for one hour the wrestling matches. This is an 
innovation and this station is the first one in the metropoli¬ 
tan area to broadcast this newly revived sport. Popularity 
is growing by leaps and bounds. 

As to Police programs: WNJ has always cooperated with 
the various municipalities in broadcasting for missing per¬ 
sons as per the request of the police officials and relatives. 

As to baseball scores: Baseball scores are announced on 
the night programs by a regular designated sport an¬ 
nouncer, but due to the fact that WNJ has only a limited 
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amount of nights on the air, we are unable to give this 
daily. j 

Boxing* bouts: A description of the boxing bouts are 
given, blow by blow, as WNJ picks them up fri)m the ring¬ 
side of different arenas. This feature will bd resumed on 
May 30th. ! 

The sport announcing is done by the veteran sport an¬ 
nouncer, William Sullivan, who also acts in that 

166 capacity for WOR and other metropolitan stations. 

Dramatic programs: Various dramatic organiza¬ 
tions, such as the Little Theatre Guild, put pn dramatic 
sketches and playlets, with the aid of musical: background. 
They have presented numerous playlets and they have re¬ 
ceived favorable comments from the various; newspapers. 

Now in regard to television: WNJ is to be Connected up 
by a land line with the Jenkins Studio at Passaic, New Jer¬ 
sey, for the broadcasting of WNJ’s program by sound, and 
our artists will be televised on their 147 meter w^ave, 
but the sound will go on WNJ’s 1450 kilocycles; Our artists 
will be heard as usual without any interruption of our pro¬ 
gram on our wave length, thereby saving a good many of 
the listening audience from buying special receivers, which 
they would have to do in order to receive the Passaic sta¬ 
tion, which is on 183 meters. I expect that to be a very 
popular feature as television is taking them by storm 
throughout the metropolitan territory, due to the excellence 
with which pictures are being received now. 

We receive pictures from Washington at night, and from 
Boston, and from two stations in New York and the one in 
Passaic, with unusual clarity. 

Then as to the musical programs, I will describe them if 
vou care to have me do so. 

Q. No, I do not want to go into that. You have submitted 
a typical program. Is there anything else? Have you had 
any people of note to broadcast over your station? A. Our 
station is always filled with celebrities, and officials of the 
various municipalities. For instance, ^ve have had 

167 Henry D. Burrell, Secretary of the Community 
Chest and the Welfare Federation of the State of 

New Jersey. John H. Logan, Superintendent of the Board 
of Education of the City of Newark. These have all ap¬ 
peared in the last three months on a feature called Juvenile 
Delinquency. 
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Then there is Aaron G. Robinson, Director of the Young 
Men’s Hebrew Association and the Young Men’s Christian 
Association. Judge Joseph Seigler, of the Court of Com¬ 
mon Pleas of Essex County. Charles H. Ingersoll, one of 
the leaders in the financial and business world. Charles H. 
Ingersoll, one of the leaders in the financial and business 
world—but I believe I had given that. Joseph Murphy, 
Chief Probation Officer. The German Consul General of 
New York City, and I do not have his name at this time. 

Q. In connection with what program? A. Juvenile De¬ 
linquency. And Judge Simandl of the Newark Police Court, 
and numerous others, too numerous to mention. 

Q. How long has that program been going on? A. All 
winter. 

Q. Do you know what, if any, results it has accomplished? 
A. Well, it has accomplished considerable results, as we 
have received numerous newspaper mention and comment. 

168 Mr. Strong: That is all. 

Examiner Pratt: Cross-examine. 

Cross-examination. 

By Mr. Segal: 

Q. Your net worth is over $100,000? A. Yes, sir. 

Q. How is that divided? A. That is divided as follows: 
Station equipment, $35,000; the good will of the station, 
$40,000; real estate owned by the station, $35,000; automo¬ 
biles, $2,300; of stocks which we have for investment, 
$2,000; the cash on hand in the bank, $2,175; making a 
total of $116,875 of assets. 

Liabilities: A mortgage on the real estate, $10,000; cur¬ 
rent bills, rent, and Authors and Composers, light, heat, 
and power, $1,000, making a net worth of $105,875. 

Q. Your net worth has gone up a bit since December, 
hasn’t it? That calls for a yes or no answer. Hasn’t it? 
A. Yes. 

Q. How much has it gone up since December? A. I am 
not quite sure. 

Q. It has gone up about $75,000, hasn’t it? A. I am not 
quite sure as to the evidence given in December. 

Q. Well, you remember what your company was worth 
in December, don’t you? A. I do, but I don’t have any 
accurate figures with me. 
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What was it worth in December? A. It was worth 

169 within one or two thousand dollars of tjie estimate 

I have given you here. 

Q. How about the payment on the mortgage ? How much 
was paid on the mortgage since then? A. It was $15,000 
of a mortgage, of which $5,000 has been paid in, which was 
not given at that time. 

Q. Has been paid in since that time? A. No!; it was not 
mentioned at that time. 

Q. Who owns the stock of the Radio Investment Com* 
pany? A. Edward A. Schilling, one share; William A. 
Schilling, two shares, and Herman Lubinsky, 97 shares. 

Q. So that you, for all practical purposes, are the owner 
of the station, aren’t you? A. I am. 

Q. And you are thoroughly familiar with the financial 
situation, aren’t you? A. I am. 

Q. What is the capitalization of the company? A. 

$ 100 , 000 . | 

Q. How much of that is paid in in cash? A.j $10,000. 

Q. And how was the other $105,000 built up? A. That 
has not been issued. 

Q. I mean, with reference to the rest of that; $105,000 of 
tangible assets, how did that get into the business? That 
earnings from the operation of the station? A' No; it was 
what we put into the business—into the station, 

Q. That is, you have actually put in in cash this 

170 $100,000 over a period of how long? 

i 

Mr. Strong: Just a minute. Did he say he put in 
$100,000 in cash? j 

The Witness: 

A. No, sir; if I did- 

Mr. Segal: He shakes his head. 

Mr. Strong: You will have to speak up so the reporter 
can get it, and not shake your head. 

The Witness: I am sorry. 

! 

By Mr. Segal: 

Q. How much did you put in? I want to get how much 
you have earned. A. Well, the past earnings have been 
put into real estate and equipment. 


$105,000 of 
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Q. Well, have you actually put in $100,000 into this sta¬ 
tion? A. According to this statement, we have. 

Q. Well, have you actually- A. Not exactly into the 

station. We have invested $35,000 in equipment. 

Q. Over a period of how many years? A. The $35,000 
represents equipment as it stands today. 

Q. How much have you put into equipment? A. Put 
into equipment? 

Q. Yes. A. We have put in over $50,000, if you figure 
it that way. 

Q. That is what 1 was getting at. You put in over 

171 $50,000, which you carry at $35,000? A. Yes, sir. 

Q. How was the rest of this $105,000 made? A. 
Good will. 

Q. Did you pay cash for that? A. No, sir; we earned 
that. 

Q. Is that balanced against a surplus on your books 
some place, or how do you carry it? A. Carrv it for 
$40,000. 

Q. Who keeps those books? A. The bookkeeper. 

Q. Are you familiar with the way it is kept? A. In a 
certain way, I know the assets. 

Q. Where do you get that? A. That is what we figured 
the station. 

Q. When did you put that in? A. Always had it in. 

Q. From the day you went on the air? A. No; for the 
past four or five years. 

Q. What do you charge it up to? A. To the good will, 
what we have earned to the public, and the value of the 
station. 

Q. Well, are you taxed on that? A. No. 

Q. Now, how about this $35,000 worth of real estate? 
What is that assessed at? A. That is assessed at the value 
of the land. 

Q. Don’t they assess improvements in Newark? A. 

Yes; we have paid that. That is a special assess- 

172 ment for the improvements. We have paid that. 

Q. What is it assessed at? A. It is assessed at 
$10,000, what they consider—they never give you full as¬ 
sessment. 

Q. I know that. It is assessed at $10,000? A. We pay 
taxes on the $10,000 assessment. 
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Q. And you carry a $10,000 mortgage? A.! We had a 
$15,000 mortgage. 

Q. And some of that has been paid up since;December? 
A. No; we pay it every month. 

Q. What is that; a second or third mortgage? A. No, 
sir; it is a first mortgage. There are no second mort¬ 
gages on the property. 

Q. That is not property that is used by the radio station 
in any way? A. No, sir; that is an investment belonging 
to the corporation. 

Q. Didn’t it formerly belong to you personally? A. No, 
sir. 


Q. It consists of store buildings, does it not, on Belmont 
Avenue ? A. That is right; 47 by 100 feet. j 
Q. Some residences on it? A. Residences aiid stores. 

Q. It is not used in any way with the radio station at all ? 
A. Nothing to do with it; it is one of our assets, j 
Q. Now, you say you have stocks and bonds? A. We 
have stock- 
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Q. $2,000? A. Yes, sir. 

Q. Is that carried at its cost or market 


value ? A. 


Market value. 

Q. It represents a considerably higher expenditure? A. 
Yes, sir. 

Q. That has been acquired since last December, has it 
not? A. No; we always had it. 

Q. What sort of stocks are they? A. American Tele¬ 
phone & Telegraph, 12 shares, market value $185 today; 
$188 yesterday. 

Q. Has the station been frequently rebuilt since 1923? 
A. We are constantly improving the apparatus—adding im¬ 
provements. 

Q. The station has been in operation for eight years? 

A. Yes, sir. 

* 

Q. And during those eight years of time yoq have put 
in $50,000 of apparatus? A. Yes; and labor, j 
Q. And labor? A. Yes, sir. j 

Q. And you carry that on your books today, lafter eight 
years, at $35,000? A. Yes, sir. 

Q. Your transmitter is in your residence, isn’t it? A. 
In a residence. 
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Q. Where you live? A. Where I lived. 

174 Q. Where you now live? A. Where I did live. 

Q. Until when? A. In December. 

Q. When, in December? A. To be exact, the 26th of No¬ 
vember. 

Q. And where is the residence located? A. The building 
is located at 89 Lehigh Street, Newark. 

Q. That is in southeast Newark? A. In southeast New¬ 
ark, in the border of the meadow land. 

Q. And for eight years, at least, until November, it was 
your home ? A. It was in a building occupied by me partly 
as a home. The third floor was devoted to a radio labora¬ 
tory. The building was especially constructed for that pur¬ 
pose. I built the building. 

Q. And that is still there? A. Still there. 

Q. Now, the studio is where? A. The Hotel St. Francis. 

Q. A basement? A. First floor, yes. 

Q. How far from the transmitter location? A. Exactly 
four miles. 

Q. Now, you have added a considerable number of pro¬ 
grams during the last six weeks, have you not? A. 
Added ? 

175 Q. Yes; taken on some new programs? A. Well, 
yes, we have taken on quite a number of new fea¬ 
tures. 

Q. Most of them are these civic features that you have 
been discussing? A. Not necessarily. 

Q. Well, let us take the New Jersey Urban League, that 
colored program that you have been discussing. That came 
on within the last six weeks, didn’t it? A. That came on 
about the first of the vear. 

Q. That is ten or eleven weeks. Right after the last 
hearing? A. Yes, sir. 

Q. Now, that, by the way, is only a half hour a week, 
isn’t it, that Urban League? Do you remember offhand, 
Mr. Lubinskv, whether it is a half hour a week, or not? 
A. Yes; a half hour, on Thursday night. 

Q. Now, this New Jersey Welfare Federation and Com- 
munitv Chest, that has onlv come in in the last six weeks ? 
A. No; that comes on during their drives. 

Q. When is that? A. Whenever they go out for money. 

Q. When was the last drive? A. The last drive was in 
November. 
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Q. Have you ever had any of theirs since? A. No; they 
never asked it. 

Q. That is only once a year? A. No; sometimes three 
or four times a year; whenever they aslt us. 

176 Q. Do they have this Community Chest Drive three 
or four times a year! A. They have the knajor drive 

once a year. 

Q. In November? A. No; it depends on when the money 
runs out; and then the emergency drive. 

Q. How many times in the last year have you had it? 
A. Maybe three or four times. 

Q. Fifteen-minute programs? A. Ten-minute talks. 

Q. How long has it been since you have had an American 
Legion program? A. November. 

Q. How long has it been since you have had! a Veterans 
of Foreign Wars program? A. About September. 

Q. How long has it been since you have had a Daughters 
of the American Revolution program? A. Tliey were on 
in September. 

Q. How long has it been since you have had a Sons of 
the American Revolution program? A. About seven 
months. 

Q. And you are still running the Juvenile Delinquency 
programs, aren’t you? A. They ran out on last Tuesday 
night, but will be resumed in ten days again. 

Q. Tell me, who is in charge of the development of that 
program? A. Now? 

177 Q. No; who was in charge when you put it on? 

A. A Mr. Mack. j 

Q. How was that financed? A. A certaih individual, 
whose name I don’t recall, sold—got a lot of philanthropists 
throughout the town to pay for that. 

0:. Those were merchants around the city.? A. Not a 
ni€“chant, necessarily; doctors, lawyers, judges, and so 
fo?<th. j 

Was it announced who had sponsored it? A. No. 
Who was the solicitor that went around jto see those 
people? A. I don’t recall his name. 

Q. Abe Lyman? A. No. 

Q. How much was collected; do you know? A. I haven’t 
the books available. 

6—5546a j 
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Q. How much, to the best of your recollection? A. 
Around a thousand dollars. I don’t recall. 

Q. It paid very well for the time? A. It did. 

Q. A little above what you get for the other programs? 
A. It was in accordance with the rate card. 

Q. I said, it was a little above what you get for the other 
programs? A. I said, in accordance with the rate card. 

Q. You are not getting the rate card now? A. Yes; we 
are. 

178 Q. A hundred dollars an hour? A. Yes, sir. 

Q. Do you get that from the Radio Shop in New¬ 
ark? A. Yes. 

Q. I thought you said your revenue had fallen off con¬ 
siderably, due to lower rates? A. I didn’t testify to that 
today. 

Q. Was that the situation in December? A. It may have 
been. 

Q. Well, was it? Do you remember? A. I don’t re¬ 
member. 

Q. Don’t you remember how business was in your radio 
station in December? A. It was fair. 

Q. Down to about $2000 a month, wasn’t it, gross reve¬ 
nue? A. It may have been that, or may have been less. 

Q. And you had been, up until this September of last 
year, taking in about $5000 a month; is that right? A. I 
am not quite sure. I haven’t the figures with me. 

Q. Would you say it was fair to say that up until Sep¬ 
tember of last year your gross revenue ran about $5000 a 
month? About—we don’t want the exact figures. A. I 
couldn’t say. I haven’t the books. I don’t know. 

Q. More than $3000, an average per month? A. It may 
have been, yes. 

179 Q. Was it less than $10,000? A. It was less than 

$ 10 , 000 . 

Q. Was it more than $4,000? A. I am not quite sure. 

Q. Didn’t it drop in the business depression? A. Sure. 

Q. Wasn’t that due to taking off for time? A. No. 

Q. Do you have any commercial accounts in Newark 
now? A. Yes, sir. 

Q. What? A. System Brake Service. 

Q. That has come on since December? A. Yes. 

Q. Do they pay you $100 anliour? A. They pay us less 
than a hundred dollars an hour. 
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Q. Now this Juvenile Delinquency program, which re¬ 
sulted in your studios becoming crowded with celebrities, 
do they pay you over a hundred dollars an hour;? A. Yes. 

Q. Who was the solicitor for that? A. I don’t;remember. 

Q. How long have you had that? A. The program runs 
from January until last Tuesday. 

Q. Just very shortly after the hearing, until; last Tues- 
dav? A. Yes, sir. i 

Q. Paid you well over a hundred dollars an hour, 

180 but vou don’t remember who solicited the funds? A. 
No/ 

Q. Can you tell how much you collected? Al I can tell 
by my books. 

Q. That is, you can tell how much he paid in |to you. A. 
I can tell how much he paid, yes. 

Q. Now, do you remember offhand how mucH he turned 
over to you? A. I do not, no. 

Q. Can you give us any idea at all? A. I couldn’t. 

Q. Give us a guess within $5,000, altogether? A. It 
wasn’t $5,000. ; 

Q. How much was it—about ? A. It may have been 
$1,000; I am not sure. 

Q. More than $500? A. It may have been five—I testi¬ 
fied before that it was about $1,000. 

Q. Well, now, your studio is not crowded with celebrities 
now until that starts up again? A. Oh, yes; y?e are con¬ 
stantly having celebrities in the studio. 

Q. When do you start up again with this Juyenile Delin¬ 
quency program? A. In about two weeks. 

Q. Who is soliciting for that now? A. I have another 
man soliciting. 

Q. What is his name? A. Edward Carlson. 

181 Q. Edward Carlson? A. Yes, sir. j 

Q. When did he begin soliciting? A. He began 
soliciting Monday. 

Q. Monday? A. Yes, sir. 

Q. Has he got enough funds now to start it off for Thurs¬ 
day? A. I don’t know. I haven’t been there! since Mon¬ 
day night. I haven’t seen him. 

Q. Does the station run raffles? A. Never. 

Q. Prize contests? A. No, sir. 

Q. Did you ever run an enterprise that was going to give 
fur coats as prizes to the ladies? A. No. 
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Q. Do you know a man by the name of Abe Lyman ? A. 
I know a man named Lyman. 

Q. Did he ever work for your station? A. He worked 
for me on a commission basis. 

Q. What was the nature of his work? A. Just soliciting 
announcements. 

Q. Did he put on a contest? A. Not that I remember. 

Q. Well, might he have, over your station? A. I don’t 
remember. 

Q. Well, now, can you tell us one way or the other, 
whether he put on a contest ? A. I don’t think he did. 

182 Q. But you don’t know that he did not? A. I don't 
think he did. I am not sure. 

Q. Well, do you know he did not? A. I am quite sure 
he did not. 

Q. Now, how about last year—didn’t he offer fur coats 
and grand pianos as prizes to ladies who would write in to 
the station? A. No; I am quite sure he didn’t. 

Q. Just how was it? A. I don’t know. This is the first 
I have heard of it. 

Q. Is he with the station now? A. No. 

Q. How long has it been since he was not? A. About 
eighteen months. 

Q. Now, I remember we have been over the Urban League 
and these various other programs. You next got to re¬ 
ligious. How much religious time do you say you have? 
A. An hour and a half. 

Q. What does that consist of? A. Friday afternoon, at 
3 o’clock, the Good Will Home and Rescue Mission. 

Q. How much do they pay? A. $20. 

Q. For how long? A. One hour. I gave that to them 
at the low rate because they were doing good work. 

Q. What is the rest of your religious work? A. We have 
a man singing a hymn song on Thursday night, Howard 
Pascal. He is not paid. He was formerly with Sta- 

183 tion WOE. 

Q. Thursday night, you say? A. 6:30. 

Q. Well; he does sing hymns; there is no sermon or re¬ 
ligious services, or anything? A. No; just a religious pro¬ 
gram. 

Q. Now, about this Good Will Home and Rescue Mission, 
I believe you call it- A. Yes, sir. 

Q. That is conducted right in Newark? A. Yes. 
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Q. And it is supported on funds that are contributed to 
it? A. Well, that money from the Community! Chest and 
from a lot of individual sources. It is not a money-making 
organization; it is charity. 

Q. They have always paid you for the time;they used? 
A. No. i 

Q. When did you begin charging for it? A. About a 
year ago. 

Q. What is your daytime rate by the hour? A. Just half 
of the nighttime. 

Q. Fifty dollars? A. Yes. I am not quite sure. It is 
about half the rate. I haven’t the card with itie. 

Q. Do you get that from your daytime programs? A. 
We get the rates, yes. 

Q. Do you get it from the Radio Shop of Newark? A. 
Yes. I 

184 Q. Which is it they pay you; fifty or a hundred? 
A. The Radio Shop pays $200 a week for their pro¬ 
gram. 

v —' _ i 

Q. During the business depression have you been tak¬ 
ing daytime programs at $20 an hour? A. No. 

Q. No? A. No; just give it to that church as a special 
charity. 

Q. So that the only unpaid-for religious program that 
you have is this religious hymn singing? A. That is right. 

Q. Now, with reference to agriculture, you announce mar¬ 
ket prices, don’t you? A. Yes; sure. 

Q. What time in the evening is that? A. It ^sn’t in the 
evening; it is in the morning. 

Q. What time ? A. It is in the schedule. 

Q. Ten minutes a day? A. Those are reports of the 
United States and State market prices that prevail in the 
markets at that time. 

Q. And you give an occasional speech, I believe you 
stated, from the Board of Agriculture? A. The United 
States Board of Agriculture sends in periodical material. 

Q. That is the mimeographed stuff they send in? A. 
That is right. j 

Q. When do you read that? A. Whenever! they send 

9 J 9 

it m. 

185 Q. How often is that? A. About ohce in two 
weeks. 

Q. About how long is it? A. Maybe ten minutes. 
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Q. Now, about these foreign programs. You told us that 
you broadcast to the 50,000 Lithuanians. Do you still do 
that? A. Yes. 

Q. That is still being put on? A. Yes, sir. 

Q. Now, tell us a little bit about that. In what language 
is that put on? A. Lithuanian and Polish, and Slavish. 
It is the same thing. 

Q. It consists of commercial announcements? A. No; it 
isn’t. 

Q. When were the commercial announcements taken out 
of that? At the last hearing? A. No. 

Q. They were in at the last hearing? A. They were. 

Q. When was it taken out? A. About four weeks ago. 

Q. That is, at the time the man who was in charge of that 
particular program left the station? A. That is when I 
ordered the program taken off the air. 

Q. He left the station, did he, at that time? A. No. 

186 Q. When did he leave? A. About four weeks ago. 
Q. You ordered it off and he left at the same time? 

A. He left after I ordered him off. 

Q. L T p until four weeks ago, they were put on, and this 

consisted of a commercial announcement ? A. No. 

Q. It consisted- A. A very fine musical program, and 

they would read the names of three or four merchants that 
* 

sponsored the program. 

Q. And there was some discussion of what was being sold? 
A. No; there wasn’t. 

Q. But up until three or four weeks ago, did anybody in 
the station management know what was said? A. Surely. 
One of my employees speaks that language, and translated 
it. There was nothing objectionable. 

Q. That happened since the last hearing? A. No, sir. 

Q. Didn’t you testify at the last hearing that neither you 
or anybody in your employ knew what was being said? A. 
I may have testified to it. If I did, it wasn’t correct. 

Q. Might you have testified to that ? A. I don’t know; I 
haven’t the testimony and I don’t know. 

Q. Might you have testified to it? A. I might, and might 
not. 

Q. You now say that you always knew what was 

187 being said on that program? A. I did. 

Q. When did your employee translate it for you? 
A. He would tell me about it the following day. 
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Q. What did he do; hand you a written translation of it ? 
A. Of anything that was objectionable, or anything that 
was said. There was nothing objectionable at i any time. 

Q. You say he handed you a written translation- A. 

He would give me the name of the advertiser, and the busi¬ 
ness, and what was said. 

Q. And that always happened ? A. Happened if I wanted 
to ask. 

Q. What about your Italian program? A. That is un¬ 
paid. 

Q. That is given in Italian? A. And translated. 

Q. And then you give programs in German, and in 
Yiddish; is that right ? A. That is right. 

Q. How many people are there in Newark] Mr. Lubin- 
sky? A. Over 550,000. j 

Q. And do the Italians, the Germans, the Lithuanians, 
and the Yiddish-speaking people comprise 350 b 000 of those 
550,000? A. They do; the foreign element is very big. 

Q. How many colored people did you say there are ? Did 
vou testifv there were 100,000 of those? A. There is. 

Q. So that you have got left in Newark about 100,- 
188 000 English-speaking people? A. Yes.! There may 

be English-speaking people and understand the Eng¬ 
lish language, and may be German-speaking, land listen to 
the English too. 

Q. Now, you mentioned the Red Cross. How long since 
you had a Red Cross program? A. The last! drive. 

Q. How long ago? A. November. 

Q. What did that consist of; how much timd ? A. Speak¬ 
ing—I don’t remember the time used. We never cut it; 
gave them all they needed. 

Q. How much time did you give them? A. Gave them 
an hour if they needed it. 

Q. How much time did you give them? A. I don’t re¬ 
member. I haven’t the program book here. | 

Q. About how much? A. I don’t remember. 

Q. How long has it been since you have had one of those 
aviation talks you spoke of? A. About two months. 

Q. How long has it been since you have had a Board of 
Health talk? A. The same time. 

Q. How about Teeth and their Care. A. Last Saturday. 

Q. That is a regular weekly feature? A. Yes, sir. 
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Q. Fifteen minutes? A. Yes. 

189 Q. Has it ever been sponsored? A. No, sir. 

Q. Have you tried to get a sponsor for it? A. 

Never. 

Q. Who gives it? A. Dr. Pearlman. 

Q. Is his name announced? A. Yes, sir. 

Q. Where is his office? A. On Bergen Street, Newark. 

Q. In what building; do you know? A. On the corner— 
I don’t know the building. I don’t know the name of the 
building. 

Q. In one of those medical buildings? A. No. 

Q. Dental buildings? A. No. 

Q. Bergen Street is a- A. No; that is a business and 

residential section. 

Q. Does he advertise? A. Never. He is one of the lead¬ 
ing surgeon dentists of the State of New Jersey; a spe¬ 
cialist. 

Q. Now, you have made efforts, haven’t you, during the 
past six or eight weeks to build up your civic programs, 
haven’t you? A. We are constantly making efforts. 

Q. Attempted to get the Newark Chamber of Commerce 
to give you a program or sponsor one, didn’t you? 
190 A. Yes, sir. 

Q. And the New Jersev Chamber of Commerce? 
A. We did. 

Q. And you tried to revive your connection with the 
Daughters of the American Revolution, didn’t you? 

Mr. Strong: I object to that. There is no statement 
about revival. This cross-examination is going pretty far, 
Mr. Examiner. 

Examiner Pratt: I think the examination and the cross- 
examination on both sides has been rather liberal. I don’t 
think it is beyond the scope of the direct examination. 

Mr. Strong: There was no testimony here about revival, 
or need for reviving. 

Examiner Pratt: There was testimony about programs 
and contrac-ual relationships involving programs. 

Mr. Strong: The word “revive” is what I was object¬ 
ing to. 

By Mr. Segal: 

Q. Well, have you resumed your connection with the 
D. A. R.? A. We periodically write to all of the organiza- 
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tions, civic—all the organizations, and invite them to use 
the facilities of our station. 

Q. How much of your daytime programs arb taken up 
with phonograph records? A. Very little. 

Q. Has that been changed since December? |A. No. 

Q. Well, how much would you say, approximately? 

191 A. It runs—I wouldn’t say phonograph records, be¬ 
cause we use both phonograph records and transcrip¬ 
tions. We don’t use three hours a week, total, of both. 

Q. Those transcriptions are run on the 78 rpm? A. Some 
are on 78, and some on 33%- 

Q. Now, do you have any staff talent? A. 3j7o. 

Q. How much do you spend for talent? A. 4s the occa¬ 
sion may require; sometimes it is more, and sometimes it is 
nothing. 

Q. Well, how often do you spend nothing? A. We 
haven’t spent any money in the last thirty days pn talent. 

Q. Well, prior to the last thirty days, how much did you 
spend on talent? A. Some weeks it would be t\yo hundred, 
sometimes one hundred and fifty, and sometime^ as high as 
three hundred. 

Q. Can you give us an estimate how much in thfe last thirty 
days altogether? A. I cannot. 

Q. How about March? A. Most of the features the talent 
was paid for by the advertiser. 

Q. How much did you spend during the mont|h of March 
for talent? A. Nothing. j 

Q. How about February; do you remember back that far? 
A. I think so. 

Q. How much did you spend in February? A. I 

192 can’t remember. I don’t think it exceeded $500 for 
the month. 

Q. Do you remember anything about January? A. Ap¬ 
proximately the same figures. We had all the!talent deal 
directly with the advertisers; in most cases they furnished it 
themselves. 

Q. Now, just a quick run through this exhibit of yours, 

if you don’t mind. On Monday, 3 to 6- A. I would like 

a copy of it, if you please. I think I can go through that. 
I think I have it here. The 26th of April, you mean, from 
that point on? 
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Q. No; this is the week of the 19th. A. I haven’t any in¬ 
formation on that here. 

Mr. Strong: You had better let him see that. 

By Mr. Segal: 

Q. It began with records and transcriptions, didn’t it? 
A. Electrical transcriptions. 

Q. And records? A. No records. 

Q. That “records” there is wrong? A. I am talking 
about Sunday. 

Q. I am asking you about Monday. A. I am sorry, but 
the week starts on Sunday. 

Q. Let us begin this one with Monday, then. A. Very 
well. 

Q. You begin with records and transcriptions? A. Yes, 
sir. 

Q. And then you read that produce market for ten min¬ 
utes. A. Yes, sir. 

193 Q. And the newspaper flashes for five minutes? 
A. Yes, sir. 

Q. And the dance orchestra; is that phonograph records? 
A. No, sir. 

Q. How much does that dance orchestra cost? A. Noth¬ 
ing. 

Q. Who furnishes it? A. The orchestra themselves. 

Q. What orchestra? A. The various orchestras appear¬ 
ing on the station. 

Q. Do they advertise? A. No, sir. 

Q. They just come over there and play for nothing? A. 
They play for nothing. 

Q. I now come to the popular songs. Pay anything there? 
A. That is free. 

Q. How about the violinist? A. I don’t pay for that 
either. 

Q. Do you get paid for any of this time? A. No. 

Q. Any commercial announcements in there? A. No, sir. 
Q. How about the electrical transcriptions; do you pay 
for those? A. I buy them. 

Q. These artists; is that sponsored? A. Yes; that was 
taken from this program. 

Q. Who sponsors that? A. They are not spon- 

194 sored. 

Q. Not paid at all? A. No pay. 


FEDERAL RADIO COMMISSION ET AL 


91 


Q. Pay nothing on these Monday programs? | A. No; no 
pay. 

Q. When do you have your commercial announcements? 
A. Commercial announcement would begin—the only com¬ 
mercial announcement we have on that day is the time signal; 
that is paid for; and the start of the program] and on the 
end. 

Q. How about commercial announcements on Tuesday? 
A. No. 

Q. Helen King, graphologist. Is she a handwriting 
teacher? A. Yes, sir. 

Q. She charges for that? A. No; she does h°C 

Q. Do you pay her? A. W T e pay her nothings 

Q. Does she pay you? A. No; she doesn’t ask anything. 

Q. Arthur Dicker. Do you pay him? A. ^o. 

Q. Any sponsor for that? A. No. j 

Q. Any commercial announcement? A. No.) 

Q. This (indicating) is read from a mimeographed sheet, 
isn’t it ? A. That is right. j 

195 Q. That is a health talk? A. Yes. 

Q. This New Jersey League of Women Voters has 
come on in the last six weeks, hasn’t it? A. Yes. 

Q. Marguerite Cadwell, who sponsors that? A. She has 
been on a long time. 

Q. Do you pay her? A. No, sir. 

By Examiner Pratt: 

Q. What kind of a program is that ? A. Marguerite Cad¬ 
well, a magazine review. 

i 

| 

By Mr. Segal: 

Q. What magazine does she review? A. Every maga¬ 
zine. She isn’t paid by anybody. She is .jufet a wealthy 
woman, literary inclined. 

Q. And then you wind up that period with i phonograph 
records? A. That is right. 

Q. And then you have your Lithuanian program that we 
have discussed? A. That is on Tuesday night. 

Q. And the Laurel Gardens, the wrestling bouts, is spon¬ 
sored? A. Yes, sir. 


I 
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Q. Do the people who put it on pay anything? A. No, sir. 
Q. Who sponsors it? A. The System Brake Serv- 

196 ice. 

Q. Ed Harvey, do you pay him? A. No, sir. 

Q. The Swanee Serenaders—nobody paid for that; is that 
right? A. For what? 

Q. Ed Harvey and his Swanee Serenaders; that is all 
free? A. Yes. 

Q. Both ways? A. Yes. 

Q. How about your Wednesday programs? Never give 
commercial announcements on Wednesday? A. We may 
have them, as I said, in the time announcement that is given 
there. And the 12 o’clock noon, and 3 o’clock. 

Q. Now, you have got a lot of classical singing featured 
here. Are they regular features? A. I only see one classi¬ 
cal song. 

Q. You have one there (indicating). He sings songs? A. 
That is right. 

Q. And popular songs. And Tommy Lucas. A. Yes, 
sure. Then we have another feature here (indicating). 

Q. Does anybody pay you for that? A. Nobody pays me. 
Q. Thursday, does anybody pay you? A. Well, we get 
paid on this (indicating). 

Q. That is on the Welfare Combating Juvenile 

197 Delinquency? A. That is right. 

Q. Do any of the rest of them pay you? A. No. 

Q. Do you pay any of them? A. No. 

Q. Does the same thing apply to Friday? A. Yes; Fri¬ 
day we are paid in the afternoon. 

Q. For what program? A. Good Will Home and Rescue 
Mission. 

Q. Now, on Saturday, do vou get paid for anvthing? A. 
No. 

Q. Or do you pay anybody? A. We don’t pay anybody. 
Q. Well, haven’t you an income of about three or four 
thousand dollars a month from this station? A. Not 
now, no. 

Q. Well, what is the gross income from the station? A. 
It may run from fifteen hundred to two thousand a month. 

Q. What are your operating expenses? A. About $800 
a month now. 

Q. It has always been a rather profitable venture, hasn’t 
it? A. Not always. 
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Q. Well, in recent years? A. No; I wouldn’t} say that; 
just the last six or eight months. 

Q. Well, you have earned this $100,000 that you 

198 have got invested in there, haven’t you? A. Surely. 

Q. When was this agreement made with DeForest 
about the television program? A. About two weeks ago. 

Q. Do you remember when it is supposed to go into effect? 
A. It is supposed to go into effect—I haven’t a calendar. 

Q. Well- A. Well, I can tell you exactly.; It is sup¬ 

posed to go into effect the 28th, but due to mechanical ar¬ 
rangement, it is going on the 3rd. 

Q. Now, that covers about everything, except Sunday 
morning Alex Smith feature. A. Yes, sir. 

Q. You used to broadcast that on Thursday evening? A. 
Yes, sir. 

Q. You don’t do that any more? A. No, sir. 

Q. You used to broadcast on Saturday? A. No. 

Q. Never broadcasted on Saturday? A. No. | 

Q. You didn’t testify to that here? A. No. 

Q. You get $200 a week, you say, for that program? A. 
Yes. | 

Q. Now, the program consists of a discussion of 

199 radio problems, doesn’t it? A. No. 

Q. It is paid for by the Radio Shop of Newark, that 
sells radio supplies? A. Yes. 

Q. You mention them by name? A. Yes. 

Q. And discuss their problems? A. That is right. 

Q. And you send out service men as a result of that pro¬ 
gram? A. That is right. j 

Q. And announce that you will send out service men? 
A. That is right. 

Q. And you specifically mention apparatus, and discuss 
its qualities, don’t you? A. When asked by the listeners to. 

Q. Well, when someone writes in and asks you what you 
think of the Electron tube, you would discuss it? A. Yes, 
sir. 

Q. Do you discuss the Tungsol tubes? A. No. 

Q. Do you have an exclusive agency for them? A. The 
Radio Shop has an agency for them. 

Q. Do you feature them? A. We speak of lit, as we do 
of the Cunningham, and the R. C. A., and others'. 

Q. Discuss that quite frequentlv? A. Discuis that. 

i 


i 
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Q. Discuss makes of receiving apparatus? A. Yes. 

200 Q. And give opinions whether they are good or 

bad? A. Discuss the problems- 

Q. And you have specifically discussed currently made 
radio receiving sets and criticized them? A. No criticism, 
excepting when people want to know whether they are obso¬ 
lete or not. 

Q. You discuss the grids- A. No, sir; not a bit. 

Q. Did you ever discuss and say on your program that the 
person that put out such and such a set is crooked? A. 
No. 

Q. Never have? A. No; never libel anybody on the sta¬ 
tion. 

Q. That would not be libel. Your program is put out by 
Alex Smith? A. Yes, sir. 

Q. That is you? A. That is my nom de plume. 

Q. That runs for two hours? A. For two hours. 

Q. And phonograph records? A. No phonograph rec¬ 
ords. It may be a phonograph record or a transcription, in 
the two hours that it runs. 

Q. You used to intersperse phonograph records? A. We 
don’t do any differently than we have done. Last Sunday 
it had one; the week before it had two, and the week 

201 before it didn’t have any. 

Q. 'Well, didn’t you say at the last hearing, in reply 
to this question: 

“On that particular Saturday, the program consisted of 
a series of phonograph records interspersed with advertise¬ 
ments of prices of things that are sold in your radio store?” 

A. I didn’t say that at all. 

Q. You didn’t say: 

“That is right. I presume so. I have not the log.” 

You didn’t discuss other things pertaining to the Radio 
Shop? A. Any other things that the listeners may write 
me in about. 

Q. Did you discuss the Radio Commission? A. No— 
Yes, in the way of wave assignments that the Radio Commis¬ 
sion is always trying to improve reception. 

Q. You discussed the matters pending, over your station? 
A. We discuss the matter of hearings, yes, of WNJ. 
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Q. You discussed the probable outcome? A. Never. 

Q. Never have done that? A. No. 

Q. Have you ever discussed anybody’s application for 
higher power, over your station? A. Yes. 

Q. I mean, stations other than your own?| A. That 

202 is right. ! 

Q. Have you ever discussed your various applica¬ 
tions? A. Yes, sir. 

Q. And told people to write in to the Commission? A. 
That is right. 

Q. Do you still do that? A. No. ! 

Q. Do you use direct advertising in your Alex kmith pro¬ 
gram? A. Yes, sir. 

Q. Quote merchandise prices? A. Yes, sir. 

Q. That Alex Smith program is the only consistent com¬ 
mercial program you have had in the last year, isn’t it? A. 
Oh, no; we have had considerable of them. 

Q. The only commercial program you have nbw is that 
Brake program? A. No. 

Q. I am eliminating the spot announcements. More than 
fifteen minutes, you don’t have any but the Brakq program? 
A. Yes; we do. Some we don’t pay, and give them consider¬ 
able more. 

Q. We have just been through your program. A- I know, 
but our studio director resigned Saturday, as you know too. 

Q. Have you had, during the week of April 19th, any other 
paid program besides the Brake program and the Alex 
Smith program? A. And the spot program. 

203 Q. I am eliminating them. A. No; not that I can 
recall. 

Q. Have you had any in recent weeks? A. Yes, surely. 

Q. Until how long ago have you had any other programs 
of that kind? A. Oh, they expire, and they constantly re¬ 
new ; new ones come on and old ones go off. 

Q. How many did you have in December? Two? A. I 
can’t remember as far back as December, but we had enough 
of them. We had them every day in the week at one time 
we were crowded for time; we had to take some advertisers 
off. 

Q. You understand that I am not discussing spot an¬ 
nouncements. A. Nothing to do with announcements. 
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Q. All right. Isn’t it true that in December all you had 
was the restaurant and one night club? A. I don’t remem¬ 
ber as far back as December. 

Q. How many have expired between December and now? 
A. A lot of them. Some of them are one month contracts, 
some two months, some one week, some thirteen weeks. 

Q. The only one you have is the Brake Company that 
sponsors the wrestling, and the Alex Smith program; is that 
right? A. No. 

Q. What other one do you have now? A. We have some 
programs—we have about twelve recordings that 

204 we have just received from the agency on Saturday 
that we are going to put on on the first of the month— 

transcription program. 

Q. I was trying to get, Mr. Lubinsky, what you have now, 
and not what you are going to put on. Can you tell me any 
other that you have now. A. I can’t tell you any other at 
the present time. 

Mr. Segal: All right. That is all. 

Examiner Pratt: Any questions on behalf of the Com¬ 
mission? 

Mr. Smith: None, Mr. Examiner. 

Examiner Pratt: Questions on redirect examination? 
Mr. Strong: Yes; I have just a few questions. 

Redirect examination. 

By Mr. Strong: 

Q. Who has been in charge of your programs up until 
recently? A. Up until Saturday, Mr. Harry Mack. 

Q. He is no longer with you? A. No, sir. 

Q. What did he do? A. He resigned. 

Q. Do you know in whose employ he is now? A. WHOM. 
Q. Now, you have been affected by economic conditions? 
A. Yes, sir. 

Q. In connection with your advertisers? A. Yes, sir. 

Q. Has this affected the revenue of your station? 

205 A. Yes, sir. 

Q. Are you running at a loss? A. No, sir. 

Q. Now, your improvements in apparatus, I believe you 
have testified that you are improving the apparatus con¬ 
stants? A. Yes, sir. 
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Q. You have 100 per cent modulation, do you? A. Yes, sir. 
Q. Do you have proper heat control on yohr crystals? 
A. Yes, sir. 

Q. Reserve crystals? A. Yes, sir. 

Q. Have you had any difficulty with deviation since De¬ 
cember 1st? A. None. 

Q. Is this a letter from the supervisor of radio? A. That 
is a letter from the supervisor of radio of the pepartment 
of Commerce, New York City. 

Q. That is, the acting supervisor? A. Yes, sir. 

Mr. Strong: I offer that. j 

Mr. Segal: I call the Examiner’s attention to I the General 
Broadcasting case in which the Commission held that a 
letter from the supervisor, addressed to WGES was not 
admissible in evidence, as hearsay. 

Examiner Pratt: The objection is sustained. 

By Mr. Strong: 

Q. In regard to these Tungsol tubes, do you get any more 
from them than you do from the Electron tubes? 

206 A. No, sir. j 

Q. Any more profit in it for you. A. |No, sir. 

Q. Now, with regard to the programs, or sponsorship by 
merchants, that fluctuates from time to time, does it? A. 
Always, in every radio station. 

Q. There will be one week when you will have a larger 
number of sponsored programs than others? jA. Yes, sir. 

Q. Do you have the cooperation of the merchants and 
business men of Newark? A. Yes, sir. 

Q. Cooperation with the newspapers? A. Yes; get fa¬ 
vorable comment, almost, from all the papers, j 

Mr. Strong: That is all. 

Mr. Segal: I am sorry, Mr. Examiner, but |he has gone 
into the question of modulation, and that m^,kes further 
cross-examinating necessary. 

207 Further cross-examination. 

i 

i 

Bv Mr. Segal: 

Q. You just testified you have 100 per centj modulation. 
When was that installed? A. In December, 1930. 

i 

7—5546a I 
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Q. Did you have a construction permit for it? A. It is 
not necessary to get a construction permit to put in 100 per 
cent modulation. We have correspondence from the Com¬ 
mission to that effect. 

Q. You were using 75 per cent modulation at your last 
hearing, were you not ? A. I believe so, yes. 

Q. And you increased your modulation by putting in an 
additional tube? A. Mr. Lacey can explain that, our engi¬ 
neer who is here, but I think we raised the generator and in¬ 
creased the size of the generator and put in additional grid 
and put in an additional tube. 

Q. Was your set sufficient, the one that was modulated? 
A. Yes, sir. 

Q. You put in an additional tube to get the modulation. 
A. And a modulator system, yes. 

Q. And you submitted a circuit of that to the Commission, 
did you? A. Yes, indeed; it is on file with the Commission. 

Q. Do you still have the same duplicate crystals you had 
at that time? A. No; we put in new crystals. 

208 By Examiner Pratt: 

Q. That is, since the last hearing? A. Yes, sir. 


By Mr. Segal: 

Q. What are they checked against? A. A special Piezo 
oscillator, and specially constructed chamber. 

Q. And has that Piezo oscillator been cheeked with any¬ 
thing? A. Been checked with the Scientific Laboratories 
at Mt. Rainier, Maryland. 

Q. How long ago ? A. When we received it. 

Q. How long ago ? A. About three months ago. 

Q. That is all since December? A. No; that is prior to 
that. 

Q. Did you testify at the last hearing that none of your 
crystals had been checked against anything, except against 
each other? A. They have been checked by the manufac¬ 
turers of the crystals. They have been checked by the 
United States supervisor of radio- 

Q. That is not my question. I say, didn’t you testify at 
the last hearing that none of those crystals had been checked, 
except against each other? A. I don’t remember that. If 
I did sav so, it is in error. 

» 7 
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Q. Didn’t you say, at the last hearing, on December 
209 17th in answer to this question: 

4 ‘My question again is: Is your monitor crystal ever 
checked with any standard, with any laboratory at any place ? 
A. No.” ! 


Did you make that answer? A. I don’t remember saying it. 
Q. Did you answer this question: 

4 4 Q. That is what you mean by checking, doihg what you 
can in that way? A. Yes, sir. 

44 Q. You check the two standards with each other? A. 
Yes.” i 


Is that a correct statement of your testimony?, A. Well, I 
don’t quite understand what you mean by that, j 

Q. Did you say that the last time? A. I doh’t remember 
anything that I did say at that testimony. 

Q. You had quite a history of frequency deviation prior 
to that hearing, didn’t you? A. We had frequency devia¬ 
tion that extended from August to October, bdt we haven’t 
had any frequency deviation since. 

Q. That was during the time that you originated the idea 
of taking the cover off the heater unit and blowing a fan on 
it ? A. No; w~e never did that at all. 

Q. You never did do that? A. We nOver did that 
210 at all. 

Q. Did you give this testimony: 

I 

4 4 Q. What kind of temperature chamber did you have at 
that time? A. A sealed temperature chamber. 

4 4 Q. And lined with what ? A. With copper and asbestos. 
44 Q. And the room temperature affected thjat? A. Yes, 
sir. ' | 

44 Q. And you were going to blow a fan on it? A. Yes, 
sir; blow a fan to carry it off. j 

44 Q. And you and your engineer believed you could cool 
the inside off by blowing it with a fan. A. Wo did, by tak¬ 
ing the cover off. ’ ’ 

i 

i 

Now, did you testify like that? A. I don’t rbmember tes¬ 
tifying, but if I did, I made an error in testifyihg. 

Q. Now, how many of your crystals are temperature con¬ 
trolled? A. Three. 
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Q. All kept heated at the same time? A. Yes, sir. 

Q. Was that the situation at the time of the last hearing? 
A. Yes, sir. 

Q. Did you shift them back and forth during the opera¬ 
tion to be sure they were working? A. They can be shifted 
back and forth, but we didn’t do it. We didn’t interrupt our 
program. 

Q. Didn’t you testify at the last hearing that you 
211-292 had only one crystal heated? A. No. We have 
always had tw T o crystals in the chamber, and one in 
the Piezo oscillator. They have an automatic switch. By 
pressing the lever, you can switch from one crystal to the 
other with very little interruption to the program. 

Q. Do you grind your own crystals? A. No. 

Q. Have you? A. We did in the past, but not since 
October. 

###*### 

293 Mr. Strong: I have some more exhibits to introduce. 

I have one here, being the application of WHOM for a 

construction permit, showing the date required for com¬ 
mencement of construction, February 2, 1931, and the date 
required for completion of construction, May 2, 1931, this 
application being dated the 6th day of January, 1931, which 
is probably one reason why these cases were not consoli¬ 
dated. 

Mr. Segal: This was after the last hearing, vrhich was held 
in December, 1930. 

Mr. Strong: Yes. 

294 Examiner Pratt: Whose application is this? 

Mr. Strong: It is the application of WHOM. 

Mr. Segal: What do you propose to prove by this? 

Mr. Strong: To show the required date of completion of 
construction, and the apparatus that you show in the con¬ 
struction permit. 

Mr. Segal: But there can be no objection to completing it 
sooner, can there? 

Mr. Strong: I think the point vras that it vras to be con¬ 
structed rather than the apparatus that was constructed. 
This shows the apparatus that was proposed to be in the 
station, which is described in the construction permit. 

Mr. Segal: In the application for license since filed it 
shows a counterpoise now. Changes are shown in the appli¬ 
cation for a license. 
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Mr. Strong: As I understand it the Examiner will take 
judicial notice of that. This has a bearing on the contention 
of the Examiner with regard to why those matters were not 
heard in December on this application. 

Mr. Segal: That does not prove anything on that, because 
the application was filed after the hearing. That hearing 
was December 17 and 18. 

Mr. Strong: I mean when your application was filed. 

Examiner Pratt. Let it be admitted in evidence and ap¬ 
propriately marked. 

(Two copies of WHOM construction permit dated Jan¬ 
uary 6, 1931, as issued by the Federal Radio Commission 
were offered and admitted in evidence, and were identified 
by being marked 4 ‘Docket No. 1150 WNJ’s Exhibit No. 7,” 
and will be found with the transcripts in the possession of 
the Commission.) j 

295 Mr. Strong: I now want to offer in evidence certi¬ 
fied copies of pages 216, 222 to 224, and 230 to 237, 
of the transcript in the case of Radio Investment Co., Inc., 
Dockets 1036 and 1037, on hearing last December. This is 
the testimony of Mr. O ’Melia. 

Mr. Segal: Well, is he dead? 

Mr. Strong: No; he is not dead, but he is not present here 
as a witness for you. 

Mr. Segal: The tender is objected to as not material. 

Mr. Strong: It bears on the testimony with regard to 
Mr. O’Melia being the president of the New Jersey Broad¬ 
casting Company, and the service of that company for his 
outdoor advertising agency, the amount of time devoted to 
that agency and with regard to the revenues of the station 
of that agency. 

Mr. Segal: Where is that stuff about agency i Is it on 
page 230? 

Mr. Strong: On page 231: “The major portion of the 
advertising over your station is advertising of the O ’Melia 
Outdoor Advertising Company and the Bergen Truck Com¬ 
pany.” It is in regard to the acquirement of the equipment 
from WIBS, and the nature of his programs for the Out¬ 
door Advertising Agency. 

Mr. Segal: I will stipulate at this time that those were 
the only two advertising programs that this station had, 
and that they consisted of half an hour a week apiece. 
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Mr. Strong: I prefer this to be in the record. 

Mr. Segal: Mr. Examiner, here is a man who gets on the 

witness stand and testifies extensively but onlv these 

•/ * 

296 excerpts are furnished. 

Mr. Strong: Oh, no. Mr. Tonnele is the one who 
testified extensively. 

Mr. Segal: No, you mean this time. As to this part of it: 

“Q. As a matter of fact, the major portion of the ad¬ 
vertising over your station is advertising of the O’Melia 
Outdoor Advertising Company and the Bergen Trust Com¬ 
pany. A. At this particular time, yes.” 


The truth of the situation was that it was not only the 
major part but all. I am willing to stipulate the entire 
record of the last hearing in here. 

Mr. Strong: I am not agreeable to that. 

Mr. Segal: But to undertake to pick out certain portions 
of it and those only, I object. 

Examined Pratt: Under Subtitle D of the Rule of Prac¬ 


tice and Procedure before the Radio Commission, Section 8, 
Subtitle (c) in a matter of this kind, if offered as this is 
offered, is admissible. Mr. Segal, you have the opportunity 
to present in duplicate such other portions of the same 
record as you may desire. 

Mr. Segal: Regardless of its connection with this matter? 

Examiner Pratt: Assuming of course that it is relevant 
matter and material to the case here. 


Mr. Segal: With the introduction of this small portion of 
the last case, and the ruling of the Examiner thereon, I 
now move to file within twentv-four hours the entire 
297 transcript of the last hearing. 

Mr. Strong: I object, because there are many por¬ 
tions that are not relevant or material to this hearing. 

Examiner Pratt: I am vrondering whether this is ma¬ 
terial and relevant. I have not yet ruled on the admis¬ 
sibility of this document as presented, but I have ruled that 
it complies with the rule to a certain extent. 

Mr. Segal: If this is supposed to contradict in some way 
our showing, although I contend it does not, the rule is 
that there must be a preliminary warning and the witness 
on the stand. Are vre going to contradict Mr. Tonnele by 
Mr. O’Melia in this wav? 
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Mr. Strong: No; this is to show what Mr. Oj’Melia would 
testify if he were here. 

Mr. Segal: Then it requires the entire record. 

Mr. Strong: On that particular matter, but pot to include 
any irrelevant and immaterial matter. 

Mr. Segal: We want to do this thing properly, and of 
course with equal opportunity to both sides, but may it not 
be said, if this testimony of Mr. 0 ’Melia is material because 
it concerns some issue now up in this case, ih view of the 
testimony of Mr. Lacey that this station ha^ a frequency 
deviation of 100 cycles, may it not also be true that we 
should have leave then to introduce at least! that portion 
of the last record, in photostatic form in duplicate, which 
deals with frequency deviation on the part of| WNJ, which 
deals with the technical operation and is equally material 
to Mr. 0’Melia’s testimony with reference to two advertis¬ 
ing programs of half hour a week. 

298 Examiner Pratt: I have ruled on the matter of 
admissibility so far as the mode of procedure is con¬ 
cerned, but- 

Mr. Segal (interposing): If the Examiner ik prepared to 
rule that this must be done in this way, thin I think in 
all fairness I should be permitted similarly to! present that 
sort of testimony in that form, and I ofM to prepare, 
within any time the Examiner may require anc( I do not care 
if it is only six hours, a transcript of that portion of the 
hearing of December 17 and 18 which deals with the techni¬ 
cal operation of WNJ. 

Examiner Pratt: That would seem to be material and 


relevant. 

Mr. Strong: Assuming that it is material gnd relevant, 
then I have no objection, but I do object to immaterial and 
irrelevant matter being placed in this record. Past devia¬ 
tions of WNJ would not seem to be material! if they have 
corrected them. But the issue here is, that th|ey are trying 
to take WNJ off the air, now, and it is WNJ’s (present serv¬ 
ice. Their past service might have some bearing on their 
future service perhaps, but the question is fheir present 


service. 

Examiner Pratt: Past service will have some bearing on 
whether the facilities they now use should be taken from 


them. 
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Mr. Segal: Mr. Justice Robb has quoted Scripture to that 
effect. 

Examiner Pratt: Well, I think I could quote some more. 
Mr. Segal: I am not trying to take up the time nor ex¬ 
cuse any failure to prepare the case, and on yesterday I 
relied upon that other case; but if opportunity is 

299 given them to do it in this form, then I am only 
asking that similar opportunity be given to me, and 

I do not care what time the Examiner may put upon me in 
doing it. 

Mr. Smith: I object to Mr. Strong’s offer. There is no 
showing that Mr. O’Melia could not be here to testify. 
Admittedly he is still living, and he could have been served 
with a subpoena. 

Mr. Segal: The truth of the matter is that he is sick 
in bed. 

Mr. Smith: Mr. Strong is offering secondary evidence. 

Examiner Pratt: I find this, that a rule has been adopted 

bv the Commission with relation to relevant and material 
* 

matter offered in evidence which is embraced in a document 
containing other matter not material or relevant intended 
to be put in evidence. It is Subtitle D, Section 8 of the 
Commission’s Rules of Practice and Procedure. Under 
that rule there has been a departure it seems to me from 
the common law rule of evidence, or the rule generally 
followed in the courts, which would require that the wit¬ 
ness be dead or beyond the jurisdiction. 

Mr. Strong: I understood counsel to state that Mr. 
O’Melia is ill. 

Examiner Pratt: The objection will be overruled so far 
as WNJ’s exhibit is concerned. 

(Two photostatic copies of pages 216, 222 to 224, and 230 
to 237 of stenographic transcript in re Radio Investment 
Company, Inc., Docket Nos. 1036 and 1037, were offered and 
admitted iii evidence, and were identified by being marked 
“Docket No. 1150 WNJ’s Exhibit No. 8,” and will be found 
with the transcripts in the possession of the Commission.) 

300 Mr. Segal: I now ask leave to submit relevant and 
material extracts from that hearing of December 17th 

dealing with the technical operation and history of WNJ, 
its programs, and financial status, and these three things 
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only, with reasonable opportunity to supply sapie, the time 
to be fixed by the Examiner. 

Mr. Strong: I believe that counsel qualified that tender 
that it should be relevant and material. If it |is I do not 
have any objection. 

Examiner Pratt: Only such matter as is relevant and 
material will be considered in any event. 

i 

(When the excerpts from the hearing held December 17th 
are offered by Mr. Segal they will be identified by being 
marked “Docket No. 1150 WHOM’s Exhibit 3jo. 5”, and 
will be filed with the transcripts in the possession of the 
Commission.) 

Mr. Strong: I now ask the Examiner to consider the 
records of the Commission with regard to past deviations 
and past departures from their license on the part of Sta¬ 
tion WHOM. | 

Examiner Pratt. Let me complete my ruling: Leave 
will be granted to Mr. Segal to file the balance of the record 
referred to within ten days. 

Mr. Strong: I now ask the Examiner to take notice of 
past deviations contained in the record of the Commission 
on the part of Station WHOM, and any past ] departures 
from their license. 

I 

Mr. Segal: Let it be stipulated so far as I am concerned 
that all records of the Commission with reference to fre¬ 
quency deviations as to any one of the four stations 
301 in this case may be considered by the Examiner. 

Mr. Strong: That is agreeable to me. j 

Mr. Smith: I object. 

Examiner Pratt. Objection sustained. Records with re¬ 
gard to frequency deviations will have to be introduced in 
evidence in order for them to be taken notice of by the 
Examiner. 

Mr. Strong: I will then ask ten days in which to submit 
the record of the Commission with regard to frequency 
deviations or departures from license on the part of Sta¬ 
tion WHOM. | 

Examiner Pratt: I think we are now getting into the 
realm of evidence to be submitted in the future. I do not 
think that there is any excuse for it, and if it was desired 
to introduce such evidence it should have been ready for 
presentation at this hearing. Your motion is denied. 
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Mr. Strong. I note an exception. And now I will ask that 
Mr. Ring take the stand. 

Whereupon A. D. Ring, another witness introduced on 
behalf of WNJ, being first duly sworn, testified and stated 
as follows: 

Direct examination. 

By Mr. Strong: 

Q. Mr. Ring, state your full name. Andrew D. Ring. 

Q. What is your present position? A. Radio engineer, 
broadcast section of the Federal Radio Commission. 

302 Mr. Strong: Do you admit the qualifications of 

Mr. Ring, Mr. Segal? 

Mr. Segal: Yes. 

By Mr. Strong: 

Q. Mr. Ring, does the equipment of WHOM as shown in 
their last renewal application comply with their license? 

Mr. Segal: Just a moment. May I make this statement 
in the nature of an objection: Suppose a station has a 
right to use apparatus A and it now files an application 
for renewal of the license and proposes to use apparatus 
B. Let us assume that it is entirely different, a 50-kilowatt 
transmitter, and the Commission looks at it and turns it 
down, where are we ? What does it prove ? 

Mr. Strong: This is the last renewal application. 

Mr. Segal: It has not been passed on. The Commission 
has approved no such proposal. 

Examiner Pratt: 1 will take judicial notice of the status 
of the application. The objection is overruled. 

By Mr. Strong: 

Q. Mr. Ring, go ahead and answer the question. A. The 
license of Station WHOM describes the equipment as fol¬ 
low’s : 

“Composite broadcasting transmitter. Direct crystal 
control. Last radio stage: Two 1 kilowatt vacuum tubes 
(R. C. A. UV-851). Low level modulation. Maxium rated 
carrier powder output 500 watts.” 
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The application for renewal of license of Station 
WHOM, dated December 29, 1930, describes the transmit¬ 
ter that appears to be substantially the same as that on 
the license, except that the last radio stage is speci- 

303 fied as having one 1 kilowatt vacuum tube, the tube 
being UV-851. 

Q. Now, referring to the R. C. A. 851 transmitting tubes, 
I believe you specify in the license to have 187 ndlliamperes 
2000 volts, is that correct ? A. The license does not specify 
it. | 

Q. What about the application? A. The application for 
renewal specifies 320 milliamperes plate current and 2100 
volts, plate volts. 

Q. Are you sure about that, as to milliamperes? A. 
They are the figures given in this application for renewal 
of license bearing date December 29, 1930, that is before 
me. | 

Q. Referring to the application for the construction per¬ 
mit, and do you have that before you, in regard to the 
power amplifier? I believe that states two 851 transmit¬ 
ting tubes with 187 3 /:> milliamperes, 2000 volts. A. Yes. 
This application for construction permit dated November 
6,1930, specifies two AU-851 tubes to be operated at a plate 
current of 187 1 /2 milliamperes, at a plate voltage of 2000 
volts. 

Q. If those tubes were emitting a brilliant red glow from 
the plates operated in the circuit supplying the milli¬ 
amperes at this voltage, that is, 187%, at 200 volts approx¬ 
imately, what power would this station be putting out? 
A. I could make an estimate of the plate dissipation, but 
of course I could not go further to state wha£ power the 
station might be transmitting. That would depend upon 
the condition of efficiency that the equipment would 

304 be operated at. 

Q. A brilliant glow of the 851 tube would indicate 
what? A. A brilliant glow of the 851 tube would indicate 
complete dissipation from 600 to 700 watts. j 
Q. Now, in regard to a 250-watt station properly oper¬ 
ated, would a signal four miles away of 4900 microvolts 
indicate excess power or not? A. Four miles:from a 250- 
watt station operating with average efficiency I estimate 
that the field should be approximately 10 millivolts. The 
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field you give me is 4.9 millivolts or approximately half of 
that which I would estimate a national average station 
operating with good efficiency would produce. 

Q. Well, now, assuming 4900 microvolts, and not milli¬ 
volts. A. A microvolt is one-thousandth of a millivolt. I 
estimate four miles from a 250-watt station that the field, 
according to the national average, would be approximately 
ten thousand microvolts per meter. The case here is 4900 
microvolts per meter, or approximately one-half that 
which I estimate as the national average. 

Q. If they were over a meadow’ and a river, how would 
that affect your testimonv? A. Meadows in general are 
supposed to have high absorption properties. No judg¬ 
ment of course could be based on the little information 
you give. A river is supposed to have low absorption. 

Q. Take a signal four miles away of 2400 micro- 
305 volts, wmuld that be considered a good signal from 
a 250-watt station? A. That is considered rather 
low’, and indicates that the absorption is rather high. 

Q. Would you expect a station delivering that kind of 
signal strength four miles from its transmitter to be able 
to serve an area of between seven and ten miles from its 
transmitter ? A. To give me the field at one point without 
any data as to how taken, or what the absorption has been, 
is not sufficient to base any opinion upon as to w’hat may be 
present at different points or in different directions. 

Q. I wfill refer you to Exhibit No. 4 introduced by Sta¬ 
tion WHOM showing the observations made by Mr. Felix 
at different points in and near Station WHOM. Are there 
sufficient findings made there on wdiich you could base an 
opinion? A. Yes, this map shoves several readings that 
w’ere apparently taken in the metropolitan area of New 
York City from a station in Jersey City. 

Q. Now, based on those readings would reliable and de¬ 
pendable signals be delivered to Newark some eight miles 
away? A. The nearest actual measurements that this 
map show’s tow’ards the New’ark territory is on a 6-mile 
radius approximately and shows a field of 4100 microvolts 
per meter. Newark is slightly greater than eight miles. 
There, by just making a rough estimate of what the field 
w’ould be that might be expected, on the basis of one or 
tw’o other measurements shown here, w’ould probably 
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drop as low as 2000 microvolts per meter, aild possibly 
more than that, or possibly it might be higher. • Two thou¬ 
sand microvolts per meter is a good residen^ential 

306 section signal, but not where the noise levels are 

high. | 

Q. Do you know whether or not the noise levels are high 
in Newark? A. In the business section of town it is my 
opinion that the noise levels are rather high. 

Q. What would be the situation, say, nine miles away? 
A. Nine miles away the signal would be less, and accord¬ 
ingly the possibility of interference would be jgreater. 

Q. Assuming a ten thousand watt station—and I think 
WJSV is 200 miles from Jersey City—on th$ adjoining 
channel, would the signal of that strength in iNewark be 
such that you would expect to have cross-talk there? A. I 
think roughly the estimated signal in Newajrk of 2000 
microvolts per meter—and WJSV is located at Alexan¬ 
dria, Virginia, and is licensed to operate with a power of 
10,000 watts, and it is on an adjacent signal to WHOM, 
and the distance from Jersey City to Alexandria is ap¬ 
proximately 210 miles. The recommended separation for 
a 250-watt station and a 10,000-watt station for nighttime 
operation on adjacent channels is 395 miles. The actual 
separation then would seem to be less than is recom¬ 
mended, so accordingly on receivers of average selectivity 
or less than the average, there is a possibility of cross-talk 
interference limiting the good service area of the Newark 
station. 

Q. I mean in Jersey City, Station WHOM. A. Limiting 
the good service area of the lower powered station, the 
Jersev Citv station. Two millivolts is not the limit of good 
service area. Whether or not there would be cross- 

307 talk there would be a matter of local conditions and 
the selectivity of the receiver used. 

Q. With the average receiver would there bq cross-talk? 
A. Only in cases of good propagation of ;the higher 
powered station I would estimate. 

Q. Now, your testimony with regard to a 250-watt sta¬ 
tion at Jersey City assumes average conditions, I take it? 
A. Yes. 

Q. Would the nature of the ground on which that sta¬ 
tion is located have anything to do with its signal? A. My 
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estimate was limited to good service area of the lesser 
powered station. If the lesser powered station is located 
in an area of high absorption its good service radius might 
be smaller, but still based on that good service area, the 
location has very little to do with it. 

Q. Are you familiar with the distance of WOKO from 
Jersey City? WOKO is at Poughkeepsie, New York. 

By Mr. Segal: 

Q. But we are not in Poughkeepsie. A. WOKO is in 
Albany. 

By Mr. Strong: 

Q. Have they moved as yet? A. Yes. 


By Mr. Segal : 

Q. They have also changed their frequency. A. Not yet. 
By Mr. Strong: 

Q. Are they any longer on the adjoining frequency? A. 
WOKO operates at Albany on a frequency of 1440 
308 kilocycles with a power of 500 watts. It divides 
time with WHEC at Rochester, New York. The 
distance between Albany and Jersey City is approximately 
130 miles. The recommended separation for a 500-watt 
station and a 250-watt station under average conditions, 
operating on adjoining channels, 10 kilocycles separated in 
frequency, is 220 miles. Since the actual separation is 
somewhat less than this, there again is the possibility of 
cross-talk interference under average conditions with the 
average receiver. 

Q. And that would be greater with the lesser signal, of 
course. A. The less efficient or lower powered station 
faces the possibility of a lesser good service area. 

Q. The ratio of signal strength of 5 to 1, assuming that 
the signal strength you estimated WHOM could give under 
average conditions, would you expect there to be cross¬ 
talk? A. If the desired station is- 

Q. (Interposing.) Say in a matter of two or three miles 
from the transmitter. A. If the desired station has five 
times the signal strength of the undesired station, with ten 
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kilocycles difference in frequency, I should not ; anticipate 
any cross-talk interference with the average receiver. It 
would be only the poorest receivers that woulcj encounter 
such cross-talk. 

Q. Reverting back to the question of tubes: I believe I 
asked you with regard to one tube. Now, if there were 
two tubes, would that change your testimony any with 
regard to their being heated a brilliant red? A. I merely 
gave what I estimated the plate dissipation to be per 
309 tube. Accordingly my answer has no reference to 
the number that may be used. I made no estimate of 
what the power output would be. 

Q. Is it considered good engineering practice to oper¬ 
ate a UX 240 RCA tube at 250 volts with 40 milliamperes? 

Mr. Segal: That question should be made specific by 
giving the circuit it is to be used in. I do not know what 
this question has reference to, or who is being impeached 
by it. j 

Mr. Strong: I think it refers to your application and 
the diagram. 

Mr. Segal: The superseded application or the one now 
in effect? 

Mr. Strong: The one on which the hearing is based. 

Mr. Segal: The hearing is on a modified application and 
it does not contain that. j 

Mr. Strong: This is the construction perntit I mean. 
I mean in the oscillator. 

Mr. Segal: That is 210 in the oscillator. We have no 
240 tube in there. 


By Mr. Strong 


Q. In the oscillator circuit is it considered good prac¬ 
tice to operate a UX 240 RCA tube at 250 vplts and 40 
milliamperes? A. I have the data sheet before me on 
UX 240, and it is rated at 180 volts plate potential maxi¬ 
mum. The plate current is .25 amperes. Afid then the 
rating 40 to 50 milliamperes at 250 volts plate, would be 
considerably in excess of this rating 1 have, and 
310 accordingly would not be good practice. 

Q. Is it considered good engineering I practice to 
employ only • one buffer stage in a low level modulated 
transmitter ? 
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Examiner Pratt: Mr. Strong, are you entering upon a 
fishing expedition or is this testimony that is going to be 
helpful in this hearing? 

Mr. Segal: It is testimony, but it is on our side. 

Mr, Strong: The only point is this, that if they have 
a power transmitter and it is not serving their territory 
well, that bears on this application. 

Examiner Pratt: Go ahead and answer the question. 

A. That is an extremely difficult question to answer since 
I know none of the details connected with it. But gen¬ 
erally speaking for low power work one buffer stage may 
adequately prevent reactions back to the crystal. More 
precise equipment use two, and sometimes three buffer 
stages. 


Cross-examination on behalf of WHOM. 

By Mr. Segal: 

Q. Mr. Ring, referring you back to some questions that 
were just asked you with reference to the circuit described 
in this application for a construction permit, you were 
asked with reference to the use of an oscillator tube in the 
crystal circuit, the original circuit, and you discussed the 
UX 242. Will you please refer to the schematic diagram 
of that transmitter that is described there and sav 
311 what type of tube is given for the oscillator. A. The 
schematic diagram, which is a part of Section 13 of 
this application for a construction permit, dated Novem¬ 
ber 6,1930, shows a 210 tube in the oscillator circuit. 

Q. So that in one place it is described as 210, and the 
typewriting here gives it as 240. A. Yes. 

Q. And both are talking about the same tube? A. Yes. 

Q. What is the 240 tube? What is it used for? What 
kind of tube is it? A. The 240 tube is a receiver tube gen¬ 
erally used in a resistance coupled amplifier. 

Q. It is not the sort of tube that is used for a radio fre¬ 
quency oscillator and crystal at all. A. It could be, but 
not. at all desirable. 

Q. The constants that are given in voltage and current 
where the 240 tube is shown, aren’t they the constants cus¬ 
tomarily used in 210? A. Yes, sir. 



FEDERAL RADIO COMMISSION ET AL 


113 


Q. And are they not constants in voltage and amperage 
that are proper for a 210 tube? A. Yes. 

Q. So that the 240 there is apparently a clerical error, 
is it not ? A. It is entirely possible. 

Q. How long have you been associated with the radio 
industry? A. Since 1922. 

312 Q. Do they have some written standard of ethics 
with reference to distress watches? A. The Com- • 

mission has general orders covering that. 

Q. But is there any standard of ethics that generally 
obtain in engineering and in the operating profession with 
reference to distress watches that is different from the Com¬ 
mission’s that vou know of? A. The distress watch is 

* 

maintained by certain stations that I have beep associated 
with which is probably a little more complete than that re¬ 
quired by the Commission. 

Q. Is it required by the Commission to maintain a dis¬ 
tress watch at a station on 1450 kilocvclest A. If I remem- 
ber the general order covering that, it does not. 

Q. Would you regard that as bad technical operation, 
not to maintain a distress watch at that frequency? A. I 
would sav if there is no need shown for it it would not be 
bad operation. 

Q. There has been considerable testimony introduced in 
your absence, Mr. Ring, to the effect that the microvolt per 
meter readings contained on the map marked WHOM’s Ex¬ 
hibit No. 4, which I now hand you, indicate excessive use 
of power by WHOM. Do they give you any such impres¬ 
sion? A. I checked two or three of these readings, and 
thev do not indicate to me that thev were excessive. 

Q. Are they such readings as might reasonably be ex¬ 
pected at that frequency and under those transmission con¬ 
ditions? A. Yes; I believe they are reasonable for 250 
watts power on 1450 kilocycles. 

313 Q. You will notice a fall-off to the northeast, that 
it is rather rapid. A. Yes, sir. 

Q. Would that be expected because of the j condition in 
the metropolitan area of New York City? A. Yes. 

Q. Would you say that at a distance of four miles from 
a well operated 250-watt transmitter a signal strength of 
100 microvolts per meter was good? A. That is an ex- 

8—5546a 
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tremely low signal, and it shows there is something radi¬ 
cally wrong. 

Q. Would you say that a signal of ten microvolts or one 
hundred microvolts per meter at four miles from a one kilo¬ 
watt transmitter was something to be expected in ordinary 
operation? A. That again is an extremely low field to be 
procured from a properly operated transmitter. 

Q. You would not say that a finding of more than that 
would indicate the use of excessive power? A. No. 

Q. I direct your attention to the schematic diagram at¬ 
tached to the application for construction permit. Was that 
examined in the engineering division of the Commission? 

Mr. Smith: I object. 

Examiner Pratt: What is the purpose of the question? 

Mr. Segal: To show that that schematic diagram has been 
approved for a construction permit in the routine opera¬ 
tions of the Commission. 

Examiner Pratt: Objection overruled. 

314 A. Generally such diagrams are studied while the 
application is being given consideration on’the tech¬ 
nicalities of the transmitter, and I believe I recall having 
personally looked at this one before me in my regular duties 
as a member of the engineering division. 

By Mr. Segal: 

Q. I direct your attention to the coupling between the 
power amplifier circuit and the antenna tank, is there any¬ 
thing wrong with that ? 

By Examiner Pratt: 

Q. This is the application pursuant to which a construc¬ 
tion permit was issued? 

Mr. Segal: Yes, sir. 

Examiner Pratt: And following which the construction 
was made? 

Mr. Segal: Yes. 

Examiner Pratt: All right. 

A. I do hot see anything wrong with the tank circuit of 
the two 851 ’s, and the means by which it is coupled to the 
antenna. 
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By Mr. Segal: j 

Q. You will notice that these two 851 ’s are conductively 
coupled to the stage immediately preceding them. A. Yes. 

Q. Is conductive coupling admissible and fairly good 
practice ? A. In low power equipment it is frequently used. 

Q. It is more usual to have an inductive coupling in a 
higher powered transmitter. A. And under Certain con¬ 
ditions on low power transmitters. 

315 Q. In reference to this specific transmitter in¬ 
stallation, is the center of that inductance grounded ? 

A. The diagram shows it to be a grounded capacitator. 

Q. If the two grid leads to that inductance are with 
reference to their circuits properly balanced,; would that 
throw the 851 ’s out of balance just because conductively 
coupled? A. If the two leads are properly balanced then 
there is no further question left open, 

Q. These things can be balanced in construction, can’t 
they? A. The type of circuit shown here miglit mean that 
there might be some difficulty in securing a fery minute 
balance, but it is very possible that a fair balance can be 
had, one that would be satisfactory for this; low power 
work. | 

Q. Is that the recognized method of such construction? 
A. It is frequently followed in low power worki. 

Q. Now, we have had quite a bit of talk about plate dissi¬ 
pation. The plate is the element of the vacuuih. tube, isn’t 
it, on which the large voltage is put? A. Yes.. 

Q. It oscillates and sets up a current or else ampli-es 
one. A. That is the current from the cathode to the plate. 

Q. When you put power into the last tube in a radio 
circuit, do you get all of that power out at th^ other end? 
A. No. | 

Q. What happens to the power that is lost? A. The 
major portion of the power lost is dissipated on the 

316 plate. 

Q. And that varies with the efficiency of the trans¬ 
mitter? A. Yes. ' 

Q. The amount of power dissipated from the plate is no 
indication of the amount that is being put out? A. Not 
that alone, no. 

Q. You have to take other factors into consideration? 
A. Yes. 
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Q. Is it customary to operate a 851 tube with enough 
plate dissipation to cause it to glow? A. Oh, it depends en¬ 
tirely upon the work of the tube. 

Q. How much would there be in a tube operated as in 
this circuit, for 250 watts? A. In this circuit it would not 
be expected that there would be scarcelv anv color shown 
on the plates. 

Q. About how much color would you expect? A. A very 
slight redness, that could be just about detected. 

Q. You wouldn’t expect a brilliant red glow if operated 
under the constant given there? A. Not generally as 
shown in this application. There should be no brilliant 
glow. 

Q. Assume, Mr. Ring, if you will, or if I have enough 
data to give you, the milli-ammeter in the grid circuit and 
the modulation tube—and it is not shown on the diagram 
but one can be assumed in there—suppose there were such 
a milli-ammeter and it fluctuated from zero to two milli- 
amperes, would that of itself be evidence of im- 
317 proper technical operation? A. The modulated tube 
shown here is 849. The grid current of two milli- 
amperes during modulation does not in itself show that the 
tube is being overmodulated or that there is excess of 
distortion produced, in my opinion. 

Q. I direct your attention to the description of the motor 
generator used with that circuit for the supplying of power 
to the 851 ’s. Assuming that it is a modern Esco 2500-volt 
2 1 /o kilowatt motor generator, is that plate supply enough 
power to properly operate those tubes? A. I would say 
that such a generator would have ample capacity to 
properly supply the plate power for such a transmitter as 
is shown here. 

Q. Does that include these 851 ’s or all the tubes con¬ 
nected with the transmitter? A. That would include the 
entire plate supply for the transmitter. 

Q. Would it be necessary for the motor generator to be 
subject to overload in operation? A. I don’t believe so. 

Q. If it were necessary for it to overload will a standard 
Esco of that type bear a temporary overload at high peaks? 
A. Oh, yes. Practically all motor generator sets will stand 
an overload for short intervals. 
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Q. You do not, therefore, believe an overload would take 
place in the transmitter before you? A. I see no reason 
whv it should unless the tubes should become defective. 

V j 

Q. Is there anything particularly wrong about 

318 exciting the grid of one tube in that last 851 stage, is 
there anything wrong about exciting the! grid of one 

tube and one end of that induction and the other tube at the 
other end of that induction? A. The only wrong part of 
that is the fact that one end carries more harmonic than the 
other, and accordingly it may be difficult to get or to keep 
the exact 187 degree phase of relations between the two 
grids. That is probably not very great, and; it is satis¬ 
factory for this low power work. 

Q. So that with reference to this transmitter,; of this type 
of operation, with this power, there is nothing technically 
wrong with it. A. It may be possible to use other circuits 
and secure slight improvements, but I would! n °t expect 
them to be very pronounced. 

Q. Are you familiar with the 4-C Western Electric super¬ 
heterodyne with loop? A. Very little. 

Q. Are you very familiar with the type of Superhetero¬ 
dyne that is used in the Coast Guard 75-foot bogts, have you 
examined those? A. I am not familiar with tl|at set. 

Q. Are you familiar with the Western Electric 215-A 
tube? A. I have a very small amount of experience with 
them. 

Q. Has your experience been such that you jean give us 
an opinion on whether or not such tubes used in a super¬ 
heterodyne battery operated driven about in a tar is of the 
proper type to test the quality of transmission? A. 

319 Such types I know from experience art limited to 
very low power without distortion. Accordingly if 

used to check the quality the audio tube level ihust be con¬ 
nected low. 

Q. Assuming that you are trying to get a 250-watt sta¬ 
tion with such a set that is at some distance, ahd is laying 
down a very low field strength, and it is necessary to set 
your control in order to make the transmission intelligible, 
would you say that is a fair or proper test of transmission 
quality. A. The fact that you must have considerable 
radio frequency action I do not think would result in any 
distortion in using those tubes. It is a matter bf the audio 
output. That is the limiting factor, and that! is indepen- 
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dent of the signal that might be received so far as dis¬ 
tortion is concerned. 

Q. The audio output is with reference to its level of con¬ 
trol by adjustment. A. Yes, as to volume control. 

Q. If it is necessary to raise that audio level to get the 
program, or to assist in getting it, would you get distor¬ 
tion from the set itself? A. No, unless you bring that 
audio level up. The fact that it is wide open and still 
the audio signals are at a low level, that does' not mean 
that there will be distortion in the receiver. 

Q. I do not mean what was necessarily meant, but I was 
trying to get an idea of whether it vras a fair way to deter¬ 
mine the quality of transmission of a broadcasting 

320 station. A. I consider that a receiver to be a fair 
quality check, if you are familiar with its distortions, 

and so forth, so long as the level is kept low, all right. 

Q. The level, however, must be kept low. A. Reasonably 
low. 

Q. Does it have distortions of its own? A. All receiving 
sets have distortions. 

Q. Does it have any more than any household high- 
power tube has? A. At the average or low levels I do 
not think so. 

Q. What at the higher levels? A. At the higher levels 
you get into distortions, what might appear to be over¬ 
modulation. 

Q. If you use such a receiver at higher levels, would 
you receive a variation which might appear to be higher 
modulation? A. Yes, sir. 

Q. But it might not be due to the transmitter alone? 
A. No, sir. 

Q. How about the 9-B amplifier? A. If a considerable 
level is to be used, or a high level, it is necessary to use 
an additional amplifier. 

Q. Does current engineering practice determine modu¬ 
lation by estimation and calculation? A. You may estimate 
the capability of the transmitter. But after it is put in 
vou must test it. 

Q. May these measurements be made with devices other 
than the oscillograph? A. There are other ways 

321 & 322 by which it may be estimated fairly accurately. 

Q. Does current engineering practice require 
the purchase and use of an oscillograph by a 250-watt radio 
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broadcasting station operating on quarter time? A. Only 
a few such stations to my knowledge are equipped with 
such an instrument. 

Q. Just so we may be sure that there is no confusion in 
the record between microvolts and millivolts: You testi¬ 
fied that 100 microvolts per meter from a 250+watt station 
at four miles would be pretty bad. A. Yes. 

Q. But you would not expect 100 millivolts per meter? 
A. That would be extremely high. 

Q. So if one were testifying as to either 100 microvolts 
or millivolts at four miles from a 250-watt transmitter, 

i 

you would assume he was way off one way qr the other? 
A. That it has gone to the two extremes. 

323 Examiner Pratt: The witness is excused. Any 
further testimonv on behalf of WNJ ? ! 

w 

Mr. Strong: No. 

Examiner Pratt: Any testimony on behalf of the Com¬ 
mission? 

Mr. Smith: Mr. Examiner, the office of Senator Kean, 
of New Jersey, has sent three documents here, with the 
request that they be offered in evidence in behalf of WKBO, 
a respondent. 

Examiner Pratt: They may be marked. 

Mr. Smith: All three of these documents are objection¬ 
able ; they are not affidavits, nor are they in duplicate. For 
those reasons, I object to them. 

Examiner Pratt: Let them be marked “WKBO Exhibits 
Nos. 1, 2, and 3, for identification.’’ 

(One copy of letter dated April 21, 1931,!addressed to 
the Federal Radio Commission, signed by the Camith Cor¬ 
poration, by Joseph R. Smith, President, j was marked 
“WKBO Exhibit 1 for identification.”) 

(One copy of letter dated April 21, 1931, | addressed to 
the Camith Corporation, signed by the Business Credit 
Corporation, by Joseph P. Casey, Vice-President, was 
marked “WKBO Exhibit 2 for identification.”) 

324 (One copy of a statement by the Camith Corpor¬ 
ation, by H. F. Bidwell, Vice-President, was marked 

“WKBO Exhibit 3, for identification.”) j 

(And all three of said exhibits are on file with the Com¬ 
mission.) 


i 
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Mr. Segal: We object to the admission or tender of Ex¬ 
hibit 3, or to its consideration for any purpose, because 
it contains recitals of alleged facts which are highly preju¬ 
dicial, and some of them scurrilous in their character, and 
no opportunity is afforded us to test their veracity by 
cross-examination. No copy of this has been served, and 
the same is not sworn to or acknowledged in any manner, 
and it is just a statement of highly prejudicial and hearsay 
statements. We have never seen it before this moment. 

Examiner Pratt: The objections are sustained. The 
documents are inadmissible under the rules of the Com¬ 
mission and will not be considered. They may be filed, 
how’ever. 

Any further testimony? 

Mr. Smith: No testimony on behalf of the Commission. 

Examiner 1 Pratt: Anv rebuttal testimonv on behalf of 

* V 

the applicant? 

Mr. Segal: Just one statement from one witness. 

As I understand the regulations, the Examiner takes 
cognizance of all pending applications. There has been 
some discussion here with reference to the renewal appli¬ 
cation filed in December, which specified one 851 output 
tube in the last stage, and it was discussed as being differ¬ 
ent from the set described in the construction permit. 

I want to direct the Examiner’s attention in the 
325 nature of judicial knowledge to information in the 
way of orders, that by suspended theretofore exist¬ 
ing licenses there was a suspension, and on application it 
was granted the renewal. I direct the Examiner’s atten¬ 
tion to the application for the construction permit after 
January, which describes two such tubes. The permit ap¬ 
plied for pursuant to that change, contains two such tubes, 
as was contained in the other application. 

Examiner Pratt: So that the old application describing 
one tube is not now before us? 

Mr. Segal: No. I desire, Mr. Examiner, to have Mr. 
Beloungy take the stand. He has not been sworn. 

Whereupon J. J. Beloungy was called as a witness for and 
on behalf of the applicant in rebuttal and, having been first 

dulv sworn, was examined and testified as follows: 

« • « 
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Direct examination. 

By Mr. Segal: 

Q. What is your name? A. J. J. Beloungy i 

Q. Where do you live, Mr. Beloungy? A. Kadburn, New 
Jersey. 

O. Were vou here during the testimony vesterdav? A. 
No, sir; I was not. 

Q. When did you arrive in Washington? A. About 7 
o ’clock this morning. 

Q. What is your occupation, Mr. Beloungy ?| A. Radio 
engineer. 

326 Q. And how are you now connected?; A. Chief 
Engineer for WHOM at the present timg. 

Q. What experience have you had in matters of radio? 
A. I have been connected with radio since about 1915, com¬ 
mercially; that is, I have been making a living at it since 
1920 or 1921. In 1921 and 1922 I spent two years at sea as 
an operator. Since 1922 to 1929, I was connected with 
what is now known as the National Broadcasting Com¬ 
pany. For the last four or five years of that jtime I was 
in charge of the broadcasting transmission fpr the Na¬ 
tional Broadcasting Company. And since 1929 I have 
been in business for myself, and at the present time I am 
connected and employed by the New Jersey Broadcasting 
Corporation. 

Q. What were your duties with the National Broadcast¬ 
ing Company; what stations were you connected with ? A. 
In all the time I was with them the same stations were set 
up, and small power, but there were increased for it. They 
started, when 1 was first with the station, which was lo¬ 
cated at Walker Street, New York City. 

Q. What call letters? A. WEAF. And at the same 
time they were operating another transmitter known as 
WBAY, located at West Street, New York City. They 
have always had the same call letters, although the cor¬ 
poration has changed the name three different occasions. 

Q. What were your duties with WEAF? • What did 
you do? A. When I first started there was a Ismail staff, 
about three people. My duties were operating the trans¬ 
mitter. As the staff increased and the personnel 

327 increased, I was given the privilege of being in 
charge of the transmitter operation, and all per¬ 
taining to it. 
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Q. Have you done any construction work at WEAF; de¬ 
signed construction? A. Yes, sir. 

Q. What has that consisted of? A. From time to time 
we did quite a bit of construction work. We were one of 
the first stations to put in crystal control, I should say six 
or seven years ago—I wouldn’t say definitely, but around 
six years ago, when most of the stations, practically all 
of them, were using the master oscillator circuits, w~e con¬ 
verted WEAF into a crystal control, and constructed that 
apparatus ourselves, and put it in. 

Q. And did you participate in the design of that appa¬ 
ratus? A. Yes; I did. I designed and constructed it my¬ 
self. 

Q. You designed and constructed it? A. Yes, sir. 

Q. You have no formal radio education, by way of de¬ 
gree? A. No; I have no degree. 

Q. You went into this in a practical way at an early 
day? A. That is right. 

Q. Now, Mr. Beloungv, are you the man who designed 
and constructed the transmitter of WHOM? A. In one 
way only. When I was called there, the transmitter had 
been assembled, and units vrere in operation, but they were 
not considered satisfactory. I rewired the circuits; 
328 but T did not have much to do with the construction, 
because we used apparatus already assembled. 

Q. That was when? A. That was, I should say, in No¬ 
vember and December of the past year; and from that 
time on. 

Q. What type of transmitter is it? A. The transmitter 
now in use is a direct crystal control, using Piezo crystal 
in the crystal control; hot oven chamber, passing it into a 
buffer stage, and from there to the modulated stage, and 
from there, vrhen it is modulated, the nine 4-A tubes. And 
then we have two 851 RCA tubes. 

Q. Use 210 or 240 in the oscillator tube? A. 210. 

Q. To your knowledge, is that the type of tube that was 
always used there? A. Always. 

Q. How are the connections with the set made; are they 
soldered, or not? A. They are all soldered. 

Q. Where does your antenna lead-in come in? A. It 
drops through an opening in the roof, and through the ad¬ 
joining room into the transmitter room, and from there 
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to the induction coil and to the wall in back of the trans¬ 
mitter. 

Q. How is that situated with reference to the illumina¬ 
tion at night? A. It is very poorly illuminated, particu¬ 
larly at night, because there is one light lighting the whole 
room. The room is about 12 by 15, and in the room 
329 there is one light hanging in the middle 0f the room. 

.Q. Where the meters are? A. Where! the meters 
are; and in the middle of the room where the |transmitter 
is, it is quite dark. 

Q. Is it true that the wire coming down is twisted about 
another wire? A. It is twisted and then soldered. 

Q. It is twisted, and then soldered? A. Ye$, sir. 

Q. It is considered perfectly good practice ip radio? A. 
I always considered it so. 

Q. At what power do you operate your output tubes? 
A. At 2100 volts. The drain on the tube is 3710 mills. 

Q. By mills, you mean milliamperes ? A. Milliamperes. 

Q. That is a little more than one-third? A. It is. 

Q. For both tubes? A. For both tubes. 

Q. What effect does that have on the plates ip the tubes? 
What do they look like? A. The plates in tho^e tubes are 
running at a dull glow by one small tube. The plates are 
running very cold for that kind of tube. The ordinary 
color is cherry color. And those tubes are away below 


cherry color. 

•/ i 

Q. Does the glow spread over the entire plate? A. No; 
very little of it; it is a reddish glow, probably an inch or 
an inch and a quarter, and that spreads out to |the dullness 
of the plate. 

330 Q. Is that a usual efficient color for an air-cooled 
transmitter? A. Yes, sir. 

Q. Do you have an indicating tube on your; modulating 
circuit? A. I have. 

Q. Where in that circuit is that meter located? A. It is 
located in the grid bias circuit; the circuit that supplies the 
grid with power for service. 

Q. Has it an indicated voltage on the ampgreage? A. 
Its ampercage in milliamperes. 

Q. What range does it have ? A. Five millesj. 

Q. Do you, in the course of your duties, watch that in the 
progress of the program? A. We do. That is one of the 
first ways we have of noting deviation. And that is the way 





124 RADIO INVESTMENT COMPANY, INC., VS. 

we detect it. That is one of the first indications, so that the 
meter is barely moved. 

Q. In the course of your operations, does it swing over 

a wide range? A. It does not. 

Q. Over what range does it swing? A. I should say that 

the extreme high tones, such as a soprano coming through, 

it might possibly swing to a quarter of a mill. Those are 

very rare occasions. We keep it below a quarter of a mill; 

I should sav about one-tenth of a mill normallv. 

•> * 

Q. Is the capacity of your generator motor ade- 

331 quate for the needs of your power? A. It is. It is 
a generator having a rating of 2,000 volts, which the 

manufacturer tells us we can drive to 3,300. That is an 
overload of at least 50 per cent. 

Q. The manufacturer tells you that? A. Yes, sir. 

Q. Who manufactures that? A. The Electric Specialty 
Company, of Stamford, Connecticut. 

Q. Is that what is known as the Esco? A. Yes. I don’t 
believe you asked me, or if you asked me, I did not answer. 
You also asked me the amount of drain; the total current? 

Q. Yes. A. The total current passing through the power 
amplifier from all stages, is 11 to 12 hundred watts, and the 
machine is rated 2000 watts. That is the normal rating. 
We are running just a little bit more than 50 per cent of 
its normal rating, not considering its overloading. 

Q. What do you have in the way of monitoring apparatus 
of the station? A. We have what is known as pickup, two- 
element monitoring. This inductive coil, which is erected 
loosely, is marked “R. F.” and picked up in this coil, and 
passed into the circuit, and passed into an amplifier, and 
reproduced by the amplifier, which is on the side wall. The 
reproducer is plainly visible, about 18 inches in circumfer¬ 
ence, and you couldn’t miss it if you tried. 

Q. By reproducer you mean a loud speaker? A. 

332 Yes, sir. 

Q. Is it sometimes necessary to turn that off when 
visitors are in the room? A. Quite often it happens. 

Q. When visitors come in? A. I don’t turn it off, myself, 
if visitors come in. It is quite possible it could be turned 
off. The operation would not cease, and it could be turned 
off. 

Q. What is the particular method you use of monitoring 
the system? A. We have two ways: Dry volt meter; and 
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dry amplifier volt meter, which is the same thing. It picks 
up this and passes it into the amplifier, which passes it into 
the reformer, which, in turn, passes it into the volt meter. 
We have that calibrated, and that is located at |the studio. 
We take frequency runs, which are characteristic of the 
runs at the studio. 

Q. Tell us just what those frequency runs are; how you 
doit. A. The range usually associated with the broadcast¬ 
ing chamber, about 8000 to 4000. In our particular case 
they don’t go to the 4000, but 5000. The run i£ equalized 
down to 5000. 

Q. By the way, let me interrupt you there. Putting that 
5000 on the modulator, you take up 10 cycles, don’t you? 
A. Yes, sir. 

Q. That is, the entire place allotted to you b^ the Com¬ 
mission? A. Yes, sir. 

333 Q. Go ahead. A. That is four to five thousand 
range. We use recording frequency records for that 
purpose. There are several ways of doing it. We pass 
these records in through the recording equipment, through 
the necessary parts of the machinery, down thrqugh a tele¬ 
phone to the amplifier, and by proper process, \ye measure 
the amount of volume going over the line as it leaves the 
studio. And we have the same kind of equipment at the 
studio, which gives a check on any deviation, and! by that we 
can tell the entire runs, bv the time it reaches;the micro- 
phone, whether it will differ on the air. 

Q. Do you make those tests over the entire range? A. 
Over practically a range of four to five thousand cycles. 
The ordinary speaker is nil above that frequency, and it is 
not necessary, of course, for anything except! television, 
higher than five or six thousand cycles. 

Q. How recently, for example, have you run such a test? 

A. Yesterdav. 

- 

Q. Did you find any distortion in your transmitter? A. 
None. 

Q. What is approximately the resistance- |A. I might 

clear this point up, before you go any further, j I say, we 
made the test yesterday. At times when we are not al¬ 
lowed to go on the air, outside of those periods, we make 
regular frequency runs, and we make it at the end of the 
transmission. 
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Q. That is, if you make it outside of a test period? A. 
That is right. 

334 Q. What is the test period? A. 1 o’clock to 6 
o ’clock. 

Q. A. M., or P. M. ? A. A. M. In our case it amounts to 
three nights a week, Monday, Wednesday and Saturday. 
Those are the nights on which our program terminates at 12 
o’clock, and we have the privilege of using that test time 
for testing. 

Q. And those are standard frequency records to give you 
the frequency which you are testing for? A. Yes, sir. 

Q. Did you find your curve flat across the range? A. 
Yes; thev are flat for practicallv all; there is about three 
3 d. b.’s.‘ 

Q. By d. b. you mean decibles? A. Yes, sir. 

Q. That is a standard set up by the Telephone Company? 
A. That is the standard at the present time. We have a 
drop to l 1 /* d. b., 140 cycles, and can, on a 5000 cycle, put 
1 M> d. b., making a total of 3 d. b. over the entire charac¬ 
teristic. 

Q. Is that good, or bad, or unusual? A. I would con¬ 
sider that good. 

Q. About your temperature readings on the crystal con¬ 
trol chamber: Can vour thermometer be read convenientlv 

* • 

by the operator? A. Yes, sir. 

Q. Where is it located? A. The thermometer is not 
located in the front of the panel; it is located on the side of 
the transmitter panel. This can be read by the oper- 

335 ator going to the side and looking down. It is about 
14 inches from the floor. It extends up a distance 

from the floor, about eight or ten inches. 

Q. Can you read it without getting on your knees? A. 
Yes; by stooping and looking at it. 

Q. How tall are you? A. 6 feet 2, approximately. 

Mr. Segal: I think that is all the direct examination. 
Examiner Pratt: Cross examination for the applicant. 

Cross-examination. 

By Mr. Strong: 

Q. Mr. Beloungy, have you made any changes in your 
station the last two or three days? A. Well, we are con¬ 
tinually making changes. 
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Q. Well, have you made any within the last two or three 
days? A. Let me see. We put in new studios—j— 

Q. Have you made any changes in the equipment of your 
broadcasting apparatus in the last two or three days? A. 
In the transmitter? 

Q. Yes. A. I put in a new monitor rectifier tw|o or three 
days ago, and took it out again. 

Q. Anything else? A. Well, it is pretty hardjto answer 
that question. We are continually doing things all the time. 

Q. Did you do any soldering of joints and connections? 
A. Soldering? Not on the transmitter, no. 

Q. What- A. There is one change I made that 

336 can be considered a change. I unlaced about 6 inches 
on a piece of cable, which I thought might be giving 

me some trouble. I saw it was 0. K. I didn’t do any 
soldering on it. 

Q. Did you do any soldering in connection with the an¬ 
tenna? A. I did not. 

i 

Q. You referred to trouble. Have you had trouble re¬ 
cently? A. Well, the troubles I referred to, wb have all 
the time. They are not much trouble, but we have to be 
on the watch. That is, bias changes, and such things. Yes¬ 
terday I changed the crystal, not for any particular reason, 
but every w’eek or so we rotate the crystals around, and I 
did that yesterday. But that didn’t mean any| soldering 
of any kind. 

Q. When did you make this change in crystal j how long 
before you went on the air with a program? j A. Oh, I 
should say six or seven hours, something like that. We 
went on the air at 9 o’clock, and I made the changes at 
12:30. ; 

Q. You went on at 9 o’clock, and you made the changes 
at 12:30? A. Yes, sir. j 

Q. Is that sufficient time? A. About 9 hours, j 

Q. When was it you did this? A. About 12:30. 

Q. When was it? You mean yesterday? A. Yes- 

337 terday. j 

Q. And you got here when today ? A. If; you want 

to know when I left, I left New York at 1:30, and got here 
at 7 o’clock. 

Q. You made these changes- A. Between ;12:30 and 

1 o’clock at noon. 
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Q. How many crystals do you have? A. Three. 

Q. What crystal check do you have? A. We have stand¬ 
ard crystal Piezo electric unit, built by the Piezo Unit, I 
believe they call themselves. 

Q. Is that heated? A. No; that is not heated. We also 
have—every week we call up the Inspector’s office and ask 
if we have had any deviations. 

Q. You call him up once a week to see if you had any 
deviation? A. Always once a week, and sometimes more 
than that. 

Q. What means do you have of finding out whether you 
have deviation or not? A. The crystal check. 

Q. And that is not heated? A. That is not heated. 

Q. Now, has the Supervisor advised you—I will not ask 
that. Have you been off your frequency ? A. No, sir. The 
last report we had was 100 cycles. 

Q. Weren’t you off your frequency last fall something 
like 600 cycles? A. Not that I know of. Never have been, 
that I know of. 

338 Q. How long have you been there? A. Constantly 
since the first of the year; prior to that on a consult¬ 
ing basis, two or three years. 

Q. Prior to the first of the year? A. That is right. 

Q. Now, this milliampere meter that you have in the 
modulator tubes, that scales from zero to five? A. Mil- 
liamperes. There are zero to two millimeters in there, and 
in making some wiring changes I happened to put two 
metals together that shortened a piece of metal across, and 
we put in two mills in place of five milles. 

Q. Have you made any other changes such as that since 
you have been connected with the station, recentlv; I mean 
since the first of the vear? A. Since the first of the vear 
I made 100 per cent changes; so far as the circuit changes, 
and the wiring, it is entirely different now than when I 
was called there. 

Q. I see. What was the situation prior to the first of 
the vear? A. When I was called as consultant? 

Q. Yes. A. The condition was that the efficiency of the 
output stage was not as high as it should be, and the big¬ 
gest trouble—the major factor was the quality; the char¬ 
acteristic was not what it is now. The characteristic had 
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a very sharp cutoff at 100 cycles, and a very sharp cutoff 
at 3000 cycles. j 

Q. Now, the transmitting set you haye there, is 

339 that a part of the WIBO transmitter? A. 1 wasn’t 
there at the time. I can’t swear to it, but I be¬ 
lieve it is. 

I 

Q. I see. A. Some of the equipment is used, but very 
little of it. It is all new equipment. It is all of the best, 
although it is not assembled in the best of mahner, it is all 
very good equipment. 

Q. Now, in regard to that millimeter with tlje scale from 
zero to five, are you able to read that so as to see a quarter 
of a milliampere on that? A. Yes; and it is kept very con¬ 
stant; necessarily so, because on the other end of the line, 
which is at the studio, we have a control operator who is on 
the job all the time. He has in front of him a vacuum volt 
meter. That volt meter is set for a certain levdl. He has to 
keep it at that point. And then, to exceed that point by 
probably 200 per cent, you get a reading at the millimeter 
at the other end, at the transmitter. 

Q. Who is that man? A. Mr. Crosby. 

Q. Doesn’t he sing sometimes? A. Yes; he sings. He 
has a very good voice. 

Q. He isn’t there then, is he? A. Yes; but!we have an¬ 
other man on when he is not in the studio. 

Q. Who handles that then? A. Usually Mri Tonley han¬ 
dles that. Either Mr. Tonley or- 

Q. Mr. Tonley? A. Yes, sir. 

340 Q. Now, are either one of those men technical men? 
A. I beg your pardon? 

Q. Is Mr. Crosby a technical man? A. Well, only that 
he sings, and that he has been associated with that, particular 
equipment as long as he has been the control operator, and 
he is as capable of handling it as any other control operator. 
It doesn’t require any technical ability; it requires more 
musical ability, because the biggest job is to foresee what is 
next, and be able to control it. That is one of the biggest 
jobs in control. 

Q. And Mr. Tonley? A. He is a musician. 

Q. He has been with the station how lcjng? A. Mr. 
Crosby ? j 

9—5546a 
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Q. Mr. Toriley. A. He has been with it ever since it was 
organized. 

Q. Do you use records for your frequency tests? A. Yes, 
sir. 

Q. Is that considered good practice? A. That is, yes. 
That is put out by Erbe Manufacturing Company, a sub¬ 
sidiary of Western Electric. 

Q. Have they ever been checked with the Bureau of 
Standards? A. Sure; when you buy a standard oscillator 
it is necessarily with the Bureau of Standards, and has to be. 

Q. Those records which you use—how often do you get 
them? A. We have them all the time. We have a com¬ 
plete set from 30 cycles or 40 cycles up to 8000 or 9000 

cveles. 

* 

341 Q. That is the only method you use? A. That is 
the only method we use. 

Q. And you don’t use an oscillator? A. No; we don’t 
use an oscillator. 

Q. This thermometer on the control box, where is that 
located? A. It passes through an opening into the con¬ 
trol box. It has two chambers, an outer and an inner 
chamber. 

Q. Where is that control box located? A. In the lower 
loft hand of the transmitter. 

Q. On the outside, or inside? A. On the inside. 

Q. In order to see that, what do you have to do? A. You 
have to stand at the side of the transmitter and look down. 

Q. Were you with Mr. Felix when field tests were made? 
A. Yes, sir. 

Q. You assisted him in making those? A. Yes, sir. 

Q. When was that ? A. About Thursday, Friday, Satur¬ 
day, and Sunday, of the past week. 

Q. Were those tests made in the afternoon, or evening? 
A. Thev were made in the afternoon, and some in the 
morning. 

Q. Some in the morning? A. Yes, sir. 

Q. Are you familiar with the apparatus which was 

342 used? A. Yes, sir. 

Q. What was the nature of that apparatus? A. 
It is an 8-tube receiver, battery receiver, converted for that 
purpose, with millimeter detector service, similar to all 
such services. And it has audio output beyond the receiver 
which enables you to listen for a station as you drive along, 
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The exter- 


and as you come to the location, you stop and put the re¬ 
ceiver on, and it is a loop receiver. 

Q. Was the set run while you were on the car? A. It is 
a truck, and the loop was extending about 8 inches. The 
loop itself is clear of the metal body of the truck, about 6 
feet. 

i 

Q. Did you have a galvanometer in connection with the 
set? A. Yes, sir. 

Q. Did you have an external oscillator? A. 
nal oscillator was not carried on the truck. It was carried 
on some of the time, but we checked it immediately after 
the readings. j 

Q. Checked it where? A. Where we had the apparatus, 
in Jersey City. 

Q. You mean you took it back? A. To the local oscilla¬ 
tor. | 

Q. Do you mean back to the station? A. Yes, sir. 

Q. How many of those observations did you make; do 
you remember? A. Yes; I must have made in all about 
80 or 90. 


Q. 80 or 90? A. And of that group >ve made us 
343 of, I should say, around 40 or 50, perhaps. The 
other remaining 30 or 40 were checks on the original 
readings. That is, we made the tours two or three times. 
In cases where there was a very small readingj and chance 
of improving, we went back to that spot and checked it. 

Q. Now, while you were making those, dic( you notice 
any cross-talk interference? A. No. 

Q. Did you make any check for that? A. I didn’t hear 
any cross-talk interference. 

Q. These were merely frequency measureihents ? You 

didn’t do any listening- A. Yes; I was listening. Each 

signal, before and after it was made, we listened to the 
quality of the signal, and the reproduction strength, if that 
is what you mean. 

Q. Yes. A. Yes, sir. j 

Q. Did you notice any cross-talk interference? A. No, 
sir. 

Q. This was in the daytime? A. In the daytime. I be¬ 
lieve the cross-talk would be more noticeable at night, if 


any. 






132 


RADIO INVESTMENT COMPANY, INC., VS. 


Mr. Strong: That is all. 

Examiner Pratt: Any further questions of the witness? 

Mr. Segal: One question. 

Redirect examination. 

By Mr. Segal: 

Q. Was that soldered on that twisted lead-in 
344-349 there on Monday? A. It was there Monday night; 
yes, sir. 

Q. "Was that there before Monday night? A. It was 
there for three months, at least. 

Mr. Segal: That is all. 

(The witness was excused.) 

Examiner Pratt: Anything further, Mr. Segal? 

Mr. Segal: No. 

Examiner Pratt: Anything, Mr. Strong? 

Mr. Strong: No. 

Examiner Pratt: Anything on the part of the Commis¬ 
sion? 

Mr. Smith: No. 

Examiner Pratt: The evidence being closed, the case is 
submitted so far as the evidence is concerned. 

The proposed findings of fact in connection with this rec¬ 
ord will be acceptable in 20 days. I would like to have 
them from both parties. All parties entering an appear¬ 
ance in this case will, be given an opportunity, in accord¬ 
ance with sub-title D, Section 4(b), to submit any written 
exceptions, and the arguments which they may wish to 
file, within 15 days from the date the Secretary mails the 
Examiner’s Report. It is up to us to make this announce¬ 
ment, because some of the parties appear to be unaware 
that they must file exceptions within 15 days in order to 
protect their rights. 

Mr. Strong: May I ask for the Examiner’s opinion as to 
whether that includes Sunday and holidays, those 15 days ? 

Examiner Pratt: The question of being presented to me 
officially, as it might be, I refuse to rule. 
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Hart, Dice & Carlson, Official Reporters. 

i 

Apr. 22, 1931. j 

i 
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Introduced at Hearing Before Federal Radio Commission. 

| 

United States of America, Federal Radio Commission. 

l 

Washington, D. C., April 21,1931. 

Pursuant to Section 882 of the Revised Statutes, I hereby 
certify that the annexed mimeographed copy is; a true copy 
of the original Examiner’s Report No. 106 in re application 
of the Radio Investment Co., Inc., for renewal of license, 
modification of license and construction permit on file in 
this Commission, and that I am the proper custodian of the 
same. 

In witness whereof I have hereunto set mv hand, and 
caused the seal of the Federal Radio Commission to be 
affixed, on the day and year first above written; 


[Seal U. S. Federal Radio Commission.] | 

JOHN B. REYNOLDS, 

Asst. Secretary. 

351 4160. j 


Federal Radio Commission, Washington; 


D. C. 


Examiner’s Report No. 106. 
Docket Nos. 1036 and 1037. 

i 

i 


In re Application of Radio Investment Co., Inc., (WNJ), 
Newark, New Jersey, for Renewal of License, Modifica¬ 
tion of License, and Construction Permit.' Requested 
Assignment: Frequency, 1,450 Kc.; Power j 500 Watts; 
Hours of Operation, Unlimited. Present Assignment: 
Frequency, 1,450 Kc.; Power, 250 W.; Hours of Opera¬ 
tion, Shares Time with Stations WBMS, WHOM, and 
WKBO. | 


i 

I 








134 


RADIO INVESTMENT COMPANY, INC., VS. 


Report of Ellis A. Yost, Chief Examiner. 

This case was heard on December 17 and 18, 1930. 

E. A. Schilling appeared for applicant. 

Paul M. Segal appeared for Station WHOM, Jersey City, 
N. J., respondent. 

L. T. Fetzer appeared for Station WBMS, Hackensack, 
N. J., respondent. 

Charles I. Stengle appeared for Station WJSV, Alexan¬ 
dria, Va., respondent. 

H. Newman appeared for the Commission. 

Applicant, Radio Investment Company, Inc., owner and 
operator of Station WNJ seeks (1) Renewal of its license 
on its present assignment; (2) modification of license to 
permit unlimited hours of operation in lieu of sharing time 
with WBMS, WHOM, and WKBO; (3) increase in power 
from 250 watts to 500 watts. Three applications were filed, 
and the Commission, being unable to reach a finding 
352 that public interest, convenience or necessity would 
be served by granting any or all of them, designated 
the same for hearing. 

Statement of Facts. 

Station WNJ was first licensed in April, 1923, in the 
name of Herman Lubinskv who is the President of the ap¬ 
plicant corporation and owner of 97% of its stock. Mr. 
Lubinsky became interested in radio prior to 1910 and 
before the advent of radio telephony. He has been con¬ 
stantly engaged in the radio art since its inception, having 
held a license as radio operator, commercial grade, since 
1912 and now holding, in addition, an operator’s license, 
broadcasting grade. He actively constructed Station WNJ 
from his own plans and superintends the operation of the 
station. He is engaged in the broadcasting, real estate and 
financing business. The applicant corporation has real 
property assessed at $15,000 having a $15,000 encum¬ 
brance, and while Mr. Lubinskv has a reserve fund of 
$60,000 which he alleges he will use, if necessary, in the con¬ 
duct of the station he has no contractual obligation to do so. 
Although owning practically all of the stock, Mr. Lubinsky 
was unable to state the paid-in capital or the capitalization 
of the corporation. 
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Station WNJ now uses a total of 26% houifs per week. 
Mr. Lubinsky, under the name of “Alec SmithV personally 
conducts a question box advertising his radio shop, dis¬ 
cussing the various makes of receiving sets b^ name and 
tendering the service of his shop in the making of repairs. 
He engages in direct advertising over the station, quoting 
prices. This program occupies two hours on Sunday morn¬ 
ing, one-half hour on Thursday night, and is used at various 
other times to fill in the program of the station. Approxi¬ 
mately one-half of the daylight hours during which the sta¬ 
tion broadcasts are used in the playing of phonograph 
records. Special programs for Italians, Germans, Swiss. 
Hungarians and Lithuanians are broadcast by the station 
in the respective languages of those people. The time for 
the Lithuanian program, for instance, is sold to a gentle¬ 
man who makes arrangements with the Lithuanians for the 
material to be broadcast in their language. No member of 
the staff of the station is familiar with the language used 
nor is the material so broadcast subjected to any censor¬ 
ship by the station management. 

At one time the station was operated at a profit but at the 
present time is merely self-supporting. Very little money 
is expended for program talent. Additional hours are de¬ 
sired in order that the station may sell more advertising 
time and thus increase its income. 

The following deviations from the assigned frequency 
were shown: 


353 Date. Time of day. Deviation. 

July 10, 1930. 7.58 p.m. 1,000 cycles 

Aug. 7, 1930. 5.04 p.m. 800 cycles 

Aug. 21, 1930. 5.21 p. m. 7,300 cycles 

Sept. 4, 1930 . 5.18 p.m. j 8,200 cycles 

Sept. 4, 1930 . 6.20 p. m. 8,200 cycles 

Sept. 4, 1930. 7.31 p. m. j 8,900 cycles 

Sept. 5, 1930. 2.18 p. m. j 8,200 cycles 

Sept. 5, 1930. 3.27 p. m. 8,300 cycles 


In explanation of the deviations of July 10, August 7, and 
August 21, it was stated that on each occasion the crystal 
used to control the frequency developed a dual frequency, 
cracked and was subsequently replaced. The deviations of 
September 4 and 5 were caused by the dev-lopment of dual 
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frequency by the crystal. Sound engineering practice re¬ 
quires the maintenance of the temperature of the crystal at 
a point higher than the temperature of the room. This 
practice was not followed by WNJ and in July, 1930, the 
room temperature exceeded the crystal temperature, thus 
changing the frequency. Applicant resorted to the highly 
questionable method of directing a fan upon the box con¬ 
taining the crystal in an effort to reduce the heat. Until a 
recent date the station did not maintain duplicate crystals 
in anticipation of defects occurring in the one in use. The 
practice of the station has been to check one crystal against 

Ihe other rather than have the crvstals calibrated bv those 

•/ •> 

competent to do such work. The method used is unreliable. 
At the present time the crystal is maintained at a tempera¬ 
ture sufficiently high to obviate the possibility of being 
affected by the room temperature, and a duplicate crystal 
is alwavs heated and readv in event of emergencv. 

Failure to comply with the provisions of General Order 
No. 78 in the requirement that phonograph records be an¬ 
nounced as such was explained only by a statement that the 
station announcers had apparently violated their in¬ 
structions. 

The station has been operated with an actual power of 
292.5 watts, whereas the licensed power is 250 w. Mr. Lubin- 
skv was not aware until approximately the date of the hear¬ 
ing, of the existence of General Order No. 91, and at that 
time he wired his operator at the station to reduce the 
jjower. In this connection, Mr. Lubinskv explained that his 
office was destroyed by fire and was in no condition for him 
to examine his mail from April 4 to May 1. However, the 
General Order in question was promulgated May 23, 1930, 
three weeks after the office had been restored. 

Station WNJ is operating with a modulation of only 60% 
to 70%, whereas 100% modulation would put down an effec¬ 
tive signal approximately four times as great and possibly 
increase the service area. The proposed changes in the 
transmitter would further reduce the percentage of modu¬ 
lation. 

The applicant made no attempt to show the superiority 
of its service over that of the three stations with which it 
shares time. Whom, one of the respondents, made an 
affirmative showing of its technical equipment, its policy, its 
staff, and its programs, and appears to be rendering a good 
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public service considering the limitations of time and the 
interference encountered. 

354 The operation of Station WNJ with 500 watts 
power on 1450 kilocycles would result in serious in¬ 
terference with Station WSAR, Fall River, Massachusetts, 
180 miles distant, operating with 500 watts power, and 
Station WTFI, Toccoa, Georgia, 680 miles distant, with 500 
watts power, all operating on 1450 kilocycles, j If the ap¬ 
plication for increased power were granted, cr^ss-talk in¬ 
terference would be expected between applicant’s station 
and WJSV, Mount Vernon Hills, Virginia, 200 miles dis¬ 
tant, operating with 10 kilowatts power on 1460 kilocycles; 
Station WSAN, Allentown, Pennsylvania, 75 miles distant, 
250 watts power, and WOKO, Albany, New York, 145 miles 
distant, 500 watts power, both on 1440 kilocycles; 

Conclusions. 

1. On at least eight occasions during the sumiher of 1930, 
Station WNJ deviated from its assigned frequency beyond 
the 500 cycle tolerance permitted by General Oirder No. 7. 

2. The deviations were not due to causes beyond the con¬ 
trol of the station. 

3. Station WNJ has not been maintained in j accordance 
with the progress of the radio art. 

4. The technical operation of Station WNJ has not been 
carried on in accordance with the best accepted engineering 
standards. 

5. WNJ has, on at least three occasions, failed properly 
to announce phonograph records in accordance with the 
provisions of General Order No. 78. 

6. While Station WNJ has been operated ii^ a careless 
and negligent manner, it is the opinion of the Examiner 
that the future operation of this station will conform to the 
rules and regulations of the Federal Radio Commission. 

7. The granting of the application of WNJ fori increase in 
power would result in serious interference with existing 
stations, to the detriment of those stations and the listening 
public. 

8. Station WNJ has failed to make the maximum use of 
the facilities assigned to it. 

9. Station WNJ has failed to show that the service being 
rendered by it is superior to the service being rendered by 
the stations with which it shares time. 


I 

i 
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10. The area served by WNJ receives excellent service 
from numerous New York and New Jersey stations. 

11. Applicant failed to show that public interest, con¬ 
venience or necessity would be served by granting the ap¬ 
plication for modification of license. 

12. Applicant failed to show that public interest, con¬ 
venience or necessity would be served by granting the ap¬ 
plication for construction permit. 

355-363 Recommendation. 

In consideration of the foregoing it is recommended. 

1. That the application of Station WNJ for renewal of 
license, be granted. 

2. That the application of Station WNJ for modification 
of License, be denied. 

3. That the application of Station WNJ for construction 
permit, be denied. 

(S.) ELLIS A. YOST, 

Chief Examiner. 

Submitted March 11, 1931. 

This report is not final but is subject to approval, modi¬ 
fication or rejection by the Commission. 

The parties to the proceedings have fifteen days, with the 
exception of those from the Fifth Zone who have twenty 
days, in which to file objections or exceptions, if any, to the 
report. 

364 Docket No. 1150. 

WNJ Exhibit 1. 

Hart, Dice & Carlson; Official Reporters. 

Apr. 22,1931. 

Introduced at Hearing Before Federal Radio Commission. 

Activities of WNJ. 

Typical Prograyn for Week of April 19,1931. 

Sunday. 

A. M. 

8:00 to 8:30 Electrical Transcriptions of popular and 

classical music. 

8:30 44 10:00 The Alex Smith Radio Question Box. An 

educational, and instructive talk on the 


7:30 P. M. 


8:00 

8:15 

8:30 


8:45 

9:00 

9:30 


3:00 P. M. 
3:15 


3:25 
3:30 
4:00 
4:15 
4:30 
4:45 
5:00 
5:30 
o :4o 
6:00 


10:00 A. M. 
10:10 
10:15 


i 

I 

i 
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correction of radio element difficulties. An 

i 

open forum. 

The Smedley Family. A typical Hill Billy 
program, by native mountaineers. It con¬ 
sists of musical instruments and old songs 
are revived 

Phil Pante, popular local tenor.! 

“ Murder Farm”, a playlet by j the Masque 
players. A local dramatic organization. 

Kitty Maude, Contralto, singing classical 
music. 

The Swanee Boys—Songs and Patter, sing¬ 
ing popular music and old-time Southern 
songs. 

The Three Sicilians, rendering operatic, 
instrumental music. 

Signing off. 

I 

Monday. 

Records and Transcriptions. 

Reading on the Produce Market. Reports 
on the produce, of the New!Jersey and 
New York Produce Market, as furnished 
to us by the United States Dept, of Agri¬ 
culture, in the New Jersey State bureau of 
farms and markets. 

News—Flashes from the local newspapers. 

Dance Orchestra 

Popular Songs. 

Violinist. j 

Electrical Transcriptions. 

Artists playing the guitar and singing songs. 

The Royal Knight Dance Orchestra. 

Phonograph Records. 

Dance music. 

Signing off. j 

j 

Tuesday. 

Produce Farm and Market reports. 

News Flashes. 

Helen King—Graphologist. A feature that 
brings in a lot of mail, and is not a com¬ 
mercial feature. 


i 

i 
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10:30 Arthur Dicker—Popular songs and guitar. 

10:45 Government health talk, furnished to us by 

the United States Treasury Dept, and Pub¬ 
lic Health service. 

11:00 New Jersey League of women voters.— 

Political talk by various female political 
leaders of the State of New Jersey. 

11:15 Marguerite Cadwell—magazine review. An 

nonpaid feature in which various articles 
of all the periodicals are discussed by this 
well known literary writer. 

11:45 to 12:00 Phonographic records. 

365 Tuesday. 

9:00 P. M. Lithuanian community program consisting 

of the Lithuanians from Paterson, Pas¬ 
saic, Newark, Jersey —, Bayonne, Union 
City, Rutherford, Lyndhurst, Elizabeth, 
Perth Amboy, Linden, Metuchen, and New 
Brunswick. A high-grade musical pro¬ 
gram, without any advertising, with an 
American and foreign announcer. 

9:30 The wrestling bouts from the Laurel Gar¬ 

dens, by remote control. This particular 
feature is very very popular, and is paid 
for by the local advertiser, who gets an 
announcement every 15 minutes, saying 
that the program is coming through WNJ, 
through the courtesy of the advertiser. 


11:00 

Ed Harvev and his Swanee serenaders.—A 
dance orchestra. 

12:00 

Signing off. 

Wednesday. 

12:00 P. M. 

Parent’s Forum Talk, in which the various 
discussions of Juvenile problems are held. 

12:15 

Galliano’s Tria—A musical trio that plays 
popular music. 

12 :30 

Produce market reports. 

12:45 

Tommy Lucas—Guitar and songs. 

1:00 

Transcriptions. 

1:30 

Pat Mereno—Popular Singer. 

1:45 

Marion Lindos—A classical singer. 
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2:00 

Miss Cheer—a feature that has been on the 

i 

station for five years for the shut in and 
the blind. 

2:30 

Bill Manzie—Piano Novelty. 

2:45 

Variety program of the studio hrtists. 

3:00 

Signing off. 

Thursday. 

8:00 A. M. 

Musical program — Electrical Transcrip¬ 
tions. 

8:30 

Cleanliness Institute—A health talk, non- 
paid. 

8:45 

Produce Market Reports. 

8:55 

News Flashes. 

9:00 

Shoppers Guide—Announcements. 

9:15 

Movie Talks. 

9:30 to 10:00 

Phonographic Records. 

6:00 P. M. 

Popular Dance Orchestra, by I^aul Flamia. 

6:30 

Howard Pascal—Soloist, who is well-known 
throughout the State of New Jersey, a 
very big feature, and he conducts the 
hymm singing. 

7:00 

Jewish Program. 

7:30 

Popular Program by Paul Casino and his 
orchestra. 

8:00 

Welfare Combating Juvenile delinquency— 
A Forum in which prominent officials talk 
on the subject of Juvenile Delinquency and 
the uplifting of the Juvenile,; th-oughout 
the State of New Jersey. 

8:15 

A Harmony team singing popular songs and 
ballads. 

8:30 

German Cultural Hour, in which a good 
many of the German Artists dre members 
of the Metropolitan Opera House — A 
musical and operatic entertainment. 

9:00 

Signing off. 

Friday. 

3:00 P. M. 

Good Will Home & Rescue Mission—Re¬ 
ligious Service. 

3:15 

A Sermon. 

3:30 

A request hymn song. 


I 
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4:00 

The Dreamy Mountaineers* Dance Orches¬ 
tra. 

366 

Friday. 

4:45 

Russ Tissot—Guitar and Songs. 

5:00 

George Black—Hilli/ Billy Songs. 

5:15 

Claudia Gili—Violinist. 

5:30 

The Newark Safety Council Talk. 

5:40 

News Flashes. 

5:45 

Dance Music consisting of transcriptions. 

6:00 

Signing off. 

10:00 P.M. 

New Jersey Urban League Program—A 
program designed and intended to uplift 
and educate the colored element in New 
Jersey. 

10:30 

Ludolph & Holliday in songs. 

10:45 

i 

The Whispering String Quartet, in which 
high-class classical and light ballads are 
played, by this string ensemble. 

11:00 

The Paramount Glee Club. 

11:30 

Mack & Jack—Songs. 

12:00 

Signing off. 

Saturday. 

10:00 A. M. 

Produce Market Reports. 

10:10 

1 

News. 

10:15 

Studio Program, consisting of a kiddy pro¬ 
gram for children. 

10:30 

Dora Corsen—Popular Songs. 

10:45 

Talk on the Teeth—which is nonpaid. 

11:00 

Dance Music consisting of electrical tran¬ 
scriptions. 

12:00 

Signing off. 

367 
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Hart, Dice & Carlson, Official Reporters. 

Apr. 22, 1931. 

Introduced at Hearing Before Federal Radio Commission. 

United States of America, Federal Radio Commission. 

Washington, D. C., April 22, 1931, 

Pursuant to Section 882 of the Revised Statutes, I hereby 
certify that the annexed photostat is a true copy of the 
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original application for radio broadcasting statioi construc¬ 
tion permit for radio station WHOM, dated November 6, 
1930, on file in this Commission, and that I am the proper 
custodian of the same. 

In witness whereof I have hereunto set my hand, and 
caused the seal of the Federal Radio Commission to be 
affixed, on the day and year first above written. | 

[Seal Federal Radio Commission.] 

* 

JOHN B. REYNOLDS, 

Asst . Secretary. 

368 Form No. 6a-l. | 

j 

97-260. ! 

! 

File No.: l-P-B-1791. Official No.: —. Call Letters: 
WHOM. I 

Federal Radio Commission. Nov. 14, —{—. 

United States of America, Federal Radio Commission. 


Application for Radio Broadcasting Station Construction 

Permit . 

(Submit in duplicate to District Supervisor of Radio in 
charge of district in which station is located, j Swear to 
one copy.) 


To the Federal Radio Commission: 

1. Name of applicant*: New Jersey Broadcasting Corp. 

2. Post office address: State, New Jersey; City, Jersey 

City; Street and number, 2932 Hudson Boulevard, Stanley 
Theatre Bldg. ! 

3. Citizenship: U. S. j 

4. State whether applicant is a corporation, partnership, 
or association: Corporation. 


* If a corporation, state corporate name; if a partnership, state names of 
all partners and the name under which the partnership doe^ business: if 
an unincorporated association, state the name of an executive officer, the 
office held by him, and the name of the association. The s&me name or 
names should be signed in the place provided at the end of application. 


except that in the case of a partnership the application may 
the name of the partnership by one of the partners. 


be signed in 
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5. If applicant is a corporation, state: (a) Under laws 
of what State it is organized: New Jersey. ( b ) May one- 
fifth, or more, of capital stock be voted by aliens or their 
representatives or by a foreign government or representa¬ 
tive thereof? No. (c) Is any director or officer an alien? 
If so, state his name and position: None, (cl) If applicant 
is a subsidiary, state name and address of parent company 
and under laws of what State or country parent company 
is organized: None. ( e ) Whether stock is to be sold after 
this permit is issued for purpose of raising money to con¬ 
struct and/or operate the proposed station: No. 

369 6. State fully the facts showing applicant’s finan¬ 

cial responsibility with respect to the construction 
and operation of a station such as that described in this 
application: Previously submitted. 

7. Is the applicant a representative of an alien or foreign 
government? No. 

8. Has the applicant, since February 23, 1927, been 
finally adjudged guilty by any Federal court of unlawfully 
monopolizing, or attempting unlawfully to monopolize, 
radio communication through control of manufacture or 
sale of radio apparatus, exclusive traffic arrangements, or 
any other means, or of unfair methods of competition? No. 

9. State applicant’s relation to station (whether appli¬ 
cant is to be owner or lessee, and, if not, nature of ap¬ 
plicant’s interest in use and control of station): Owner. 

10. If applicant is not to be owner of station, who is? 

• i 

11. Is this application made for: (a) Authorization to 

construct new station? No. (b) Authorization to change 
present location of transmitter of existing station? No. 
If so, why is such change desired? -. (c) Authoriza¬ 

tion to change maximum power, which necessitates installa¬ 
tion of new equipment? -. (1) If so, applicant repre¬ 

sents that present power is 250 watts. (2) Authorization 
is requested to change maximum power of transmitter to 
— watts, (d) Authorization to install new equipment? 
Yes. If so, state briefly what new equipment is to be in¬ 
stalled (such as new transmitter, motor generator, etc.): 
Pardell 2-203A’s in modulated stage—and use 2-UV851’s 
in push-pull, in power stage. If frequency control ap¬ 
paratus such as crystal control is to be installed, a separate 
application for that purpose must be filed. 
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370 12. Description of transmitting apparatus pro¬ 

posed to be installed: (a) Make: Composite V. T. 
( b ) Type: Direct Crystal, 103-B. (c) Manufacturer’s 

serial number: -. ( d ) Oscillator: Type of circuit: 

Hartley-XTAL. Number of tubes: 1-UX240. Plate cur¬ 
rent (per tube): 40-50 Mill. Plate voltage: 350 Volts, (e) 
Number of intermediate power amplifier stages (if any): 
Two (50 Watt). (/) Power amplifier, if used (last stage): 
Number of tubes: Two UV851’s push-pull. Normal oper¬ 
ating: Plate current (per tube): 187% Mills, j Plate volt¬ 
age: 2000 V. Manufacturer’s rating of tubes; Plate cur¬ 
rent: 1000 Mills—2000 V. @ 1000 watts. Plhte voltage: 
2000 V. Power output: 1000 watts. ( g ) IModulator: 
Number of tubes: 1-849. Plate current (per tube): 120 
Mills. Plate voltage: 2,500 V. Which radio stage is modu¬ 
lated? 2nd Intermediate, (h) Maximum power output: 
500 Watts. Minimum power output for satisfactory oper¬ 
ation: 250 watts. Normal radiated power: 3 meter am¬ 
peres. Height of antenna (from its ground lor counter¬ 
poise to highest point of antenna): 116' meterfe. Antenna 
current (at base): 3 amperes. ( i ) Plate pojwer supply 
source for last stage: Motor Generator. Ratings (voltage 
and current): 2500 V., 1 Amp. What is maximum percent¬ 
age of modulation? 80 to 95%. Modulatiofl measuring 
device is: Oscillograph being constructed: 

13. (a) Type of antenna: “T” type cage, j (b) Height 
of vertical lead: 95' feet, (c) Length of flat tbp (if any): 
25' feet, (d) Counterpoise, type and dimensions: None. 
(e) Distance between towers or antenna supports: 200 feet. 
(/) Resistance of antenna system: 35.5 ohms. 

14. (a) Applicant represents that the attached is an ac¬ 
curate schematic diagram of the fundamental radio and 
audio circuit of the transmitter proposed, including an¬ 
tenna and ground or counterpoise connections, antenna 
feed system and that it indicates type and power of tubes 
with manufacturer’s name. (This should be a blueprint or 
ink drawing, approximately the size of this application, or 
a complete schematic diagram of any size applicant has 
on file may be submitted.) (b) Speech input equipment: 
Make: Composite; Type, 8B. Audio monitoring device: 
Radio and Audio Monitor. 


10—5546a 


i 

j 

i 
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371 15. (a) Within how many cycles of assigned fre¬ 

quency will frequency of transmitter be maintained 
continuously? Within 100 cycle-, (b) State what appara¬ 
tus is included as an integral part of the transmiter that 
will automatically hold frequency within the limits specified 
in answer to 15 (a) (such as quartz crystal): Transmitter 
Direct Crystal Controlled. If crystal is used, state whether 
or not crystal has automatic temperature control: Yes. If 
not, why not?-. 

16. (a) What type of frequency measurement or calibra¬ 
tion apparatus will be used to tune the transmitter or check 
its tuning? Genl. Radio Frequency meter and Piezo crystal 
oscillator. ( b ) Within how many cycles will this apparatus 
measure the frequency? Within 100 cycle-, (c) What 
methods will be used to check the calibration of this pre¬ 
cision instrument? Bureau of Standards, Washing-ton, D. 
C. (d) How often will this instrument be checked? As 
often as necessary. 

17. (a) Proposed location of transmitter: State, New 

Jersey; County, Hudson; City or town, Jersey City; Street 
and number: 1508 Hudson Blvd. Latitude: Degrees, 40; 
minutes, 41; seconds, 30. Longitude: Degrees, 74; minutes, 
06; seconds, 00. (b) Is authorization requested to make 

experimental tests, by means of portable stations, to deter¬ 
mine the most suitable location at which to construct sta¬ 
tion? No. 

18. Number of persons residing within various distances 

of proposed location of transmitter: (a) For stations of all 
powers, give number of persons residing within 1 mile: 
2,500; 2 miles, 75,000; 3 miles, 200,000. (b) For all stations 
of power above 1 KW., give in addition to above, the 
number of persons residing within 5 miles:-; 8 miles, 


19. (a) The following radio transmitting stations (by 
call letters) are located within 1 mile of the proposed loca¬ 
tion of transmitter: -; 2 miles,-; 3 miles, WAAT, 

WKBO, WAAM; 8 miles, WOR, WLWL, WMCA, 
372 WPCH. (b) The following radio nonbroadcasting 
(commercial or Government) receiving stations are 
located within 1 mile of the proposed location of trans¬ 
mitter: -; 2 miles, -; 3 miles, -; 8 miles, NAH, 

WFS, WNY. 
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20. (a) Name and give location of any airports or flying 

fields within 10 miles of proposed location of transmitter: 
Port Newark, Jersey City, Roosevelt Field, (b) Give dis¬ 
tance from transmitter to each of such airports or flying 
fields: Port Newark, 4 Miles; Roosevelt Field, 8 Miles; 
Jersey City, 2 Miles, (c) Name and give distance from 
transmitter to any established airways within |10 miles of 
proposed location of transmitter: Port Newark, Jersey 
City, Roosevelt Field, (d) Give maximum height (in feet) 
of towers or antenna above ground level: 116;. ( e ) Will 

towers be painted and marked with signal lights to con¬ 
form with Department of Commerce, Bureau of Aero¬ 
nautics, regulations? Lighted with automatic flood lights. 

21. Proposed location of main studio: State, New Jer¬ 

sey; County, Hudson; City or town, Jersey City; Street 
and number, 2932 Hudson Blvd.; Other studiosj,-. 

22. The frequency, power, hours, of operation, and call 
letters requested for the proposed station are as follows: 

(a) Frequency, 1050 kilocycles, (b) Power, 250 

373 watts. ( c ) Hours of operation (specify days of week 
and hours in each day): Full daytime operation only 

until sunset on Pacific Coast, (d) Call letter^ (to be as¬ 
signed by Secretary of Commerce): WHOM. 

23. Average per cent of time expected to |be devoted 
weekly to following services: (a) Entertainment, 35%; 
(b) Religious, 2%; (c) Commercial, 5%; ( d ) Educational, 

45%; ( e ) Agricultural, -; (/) Fraternal, -; ( g ) 

Municipal, 13%. 

24. Does applicant expect to obtain programs from what 
is known as a “chain”? No. (a) Name of chain: None. 
(b) What will be the total hours per week of| chain pro¬ 
grams (i. e., programs, both paid or sustaining, which are 
duplicated by any other station) ? None. 

25. (a) Is applicant directly or indirectly interested in 
the ownership or control of any other radio stations? No. 
(5) If so, state call letters and location of such stations: 
None, (c) Has the applicant in the past been; directly or 
indirectly interested in the ownership or control of any 
other radio stations? No. ( d ) If so, state call!letters and 

location of such stations: None. 

374 26. Will applicant sell time? Yes. (<i) If appli¬ 
cant does not propose to sell time, how jwill station 

be supported?-. 


i 
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27. What will be the average number of hours per month 
the station will be operated during— (a) Each month in 
the summer? 120-130 Hrs. per Month, (b) Each month in 
the winter? 120-130 Hrs. per Month. 

28. State definite facts why the operation of the station 
will be in the public convenience, interest, or necessity: 
Station operates both day and night, is used as an emer¬ 
gency station by the Hudson County Police, Public School 
systems—Municipal, City and county authorities, local 
Universities, and announces local events as service to resi¬ 
dents of Hudson County. 

29. State definitely what service will be rendered by the 
proposed station which is not now available to the com¬ 
munity which it expects to serve: To obtain more faithful 
transmission. 

30. Cost of proposed installation: Transmitter, $2,500. 

Studio, -. Other items (state nature): Properties in¬ 
cluding land, musical library, furniture and fittings -. 

31. If the construction permit is granted, the construc¬ 
tion of the station will be commenced within Immediatelv 

•» 

days of the date on which applicant is notified thereof and 
will be completed and ready for operation within 10 days 
thereafter. 

32. The applicant waives any claim to the use of any 
particular frequency or of the ether as against the regu¬ 
latory power of the United States because of the previous 
use of the same, whether by license or otherwise, and re¬ 
quests a construction permit in accordance with this appli¬ 
cation. 

Dated this 6th dav of November, 1930. 

NEW JERSEY BROADCASTING 
CORPORATION, 

Applicant. 

LAURENT J. TONNELE, 

Vice-Pres. & Gen. Mgr. 

375 State of New Jersey, 

County of Hudson , ss: 

Laurent J. Tonnele, being first duly sworn, upon his oath 
deposes and says that he is the (If applicant is not an indi¬ 
vidual, state relation of affiant to applicant) Vice Presi¬ 
dent and General Manager of the above-named applicant, 
and that the facts stated in the foregoing application are 
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true of his own knowledge, except as to such statements as 
are therein stated to be on information and belief, and as 
to such statements he believes them to be truej 

NEW JERSEY BROADCASTING 
CORPORATION, 

LAURENT J. TONNELE, 


Vice-Pres. & Gen. Mgr. 


Subscribed and sworn to before me this 6th I day of No¬ 
vember, 1930. 


FRANK T. JUDGE, 

Notaty Public. 


Radio Supervisor's Report. 

i 

Application received Nov. 8, 1930. j 

Remarks (state any pertinent facts): This j application 
for radio broadcasting station construction permit covers 
request for installation of additional equipment at radio 
station WHOM. j 

Forwarded for action. 

EMERY H. LEE, 

Actg. U. S. Supervisor of Radio. 

Novi. 13, 1930. 

Correction effected. Reforwarded for actioh. 

EMEBY H. LEE, 

Actg. U. S. Supervisor of Radio. 

Department of Commerce, Radio Division; Received 
Nov. 10, 1930. 

(Here follows drawing, side folio 376.) 
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WNJ Exhibit 2-a. 


Hart, Dice & Carlson, Official Reporters. 

Apr. 23, 1931. | 

Introduced at Hearing Before Federal Radio Commission. 

United States of America, Federal Radio Commission. 

Washington, D. C., ApriJ 22, 1931. 

Pursuant to Section 882 of the Revised Statutes, I hereby 
certify that the annexed photostat is a true copy of the 


i 

i 

I 
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original letter from Mr. Edgar H. Felix which serves as 
an amendment to the application of the New Jersey Broad¬ 
casting Corp. for construction permit, file No. l-P-B-1791, 
on file in this Commission, and that I am the proper cus¬ 
todian of the same. 

In witness whereof I have hereunto set my hand, and 
caused the seal of the Federal Radio Commission to be 
affixed, on the day and year first above written. 

[Seal Federal Radio Commission.] 

JOHN B. REYNOLDS, 

Asst. Secretary. 

378-382 Edgar H. Felix, Radio Consultant and Special 

Writer. 

December 9, 1930. 


Mr. James W. Baldwin, 

Secretarv Federal Radio Commission, 

Washington, D. C. 

Re Application of New Jersey Broadcasting Corp. for 
Construction Permit, File No. l-P-B-1791. 

Dear Sir: 

In the above entitled matter this will serve as evidence 
of our desire to amend the application to strike out any 
request for change in frequency or operating hours, and 
make the application referred to provide for construction 
permit for operation at our present frequency of 1450 kilo- 
cvcles, sharing time with stations WBMS, WNJ and 
WKBO. 

Very truly yours, 

EDGAR H. FELIX. 

Federal Radio Commission. Dec. 10, 1930. Received 1st 
mail. Mail and files. 
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WNJ Exhibit 7. j 

I 

Hart, Dice & Carlson, Official Reporters. 

i 

Apr. 23, 1931. 

Introduced at Hearing Before Federal Radio Commission. 

United States of America, Federal Radio Commission. 

Washington, D. C., April 122, 1931. 

Pursuant to Section 882 of the Revised Statutes, I hereby 
certify that the annexed photostat is a true copy of the 
original radio broadcasting station construction; permit for 
radio station WHOM, dated January 6, 1931, on file in this 
Commission, and that I am the proper custodian of the 
same. 

In witness whereof I have hereunto set my; hand, and 
caused the seal of the Federal Radio Commission to be 
affixed, on the day and year first above written. 

[Seal Federal Radio Commission.] 

j 

JOHN B. REYNOLDS, 

Asst. Secretary. 


384 Form No. 20-A. 

File No.: 1 P. B. 1791. Call Letters: WHOMi. 

United States of America, Federal Radio Commission. 

I 

Radio Broadcasting Station Construction Permit. 


of 1927, as 
regulations 


Subject to the provisions of the Radio Act 
amended, subsequent acts, and treaties, and all 
heretofore or hereafter made thereunder, and farther sub¬ 
ject to the conditions set forth in this permit, authority 
is hereby granted to New Jersey Broadcasting Corpora¬ 
tion to construct a radio transmitting station in; accordance 
with the following specifications: 
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1. Location of transmitter: State of New Jersey, County 
of Hudson, City or town of Jersey City, Street and number 
1508 Hudson Blvd. 

2. Description of transmitting apparatus: Composite— 
Broadcasting Transmitter. Direct Crystal Control. Last 
radio stage: two 1 kilovratt vacuum tubes (R. C. A. UV-851). 
Low level modulation. Maximum rated carrier power out¬ 
put 500 watts. Maximum power, 500 watts. 

3. Location of main studio: State of New Jersey, County 
of Hudson, City or town of Jersey City, Street and number 
Stanley Theatre Bldg., 2932 Hudson Blvd. 

4. Date of required commencement of construction: By 
February 2, 1931. 

5. Date of required completion of construction: May 2, 
1931. 

6. The earliest and latest dates between which actual op¬ 
eration of station is expected to begin are-and-. 

7. Upon the completion of the station in accord- 
385 ance with the terms of this permit, the grantee shall, 
on the forms and in the manner prescribed, from 
time to time by the Commission, make it appear to the 
satisfaction of the Commission that all the terms, condi¬ 
tions, and obligations set forth in the application and in 
this permit have been fully met, and shall apply for a radio 
broadcasting station license; upon such showing and appli¬ 
cation, and upon a finding by the Commission that since 
the granting of this permit no cause or circumstance has 
arisen which, in the judgment of the Commission, makes 
the operation of the station against the public interest, a 
radio broadcasting station license will be issued by the 
Commission for the operation of the station for a term not 
exceeding three months. The license will contain the con¬ 
ditions specified in the second paragraph of Section 11 of 
the Radio Act of 1927 and such other terms and conditions 
as the Commission may prescribe. 

8. This permit shall not vest in the grantee any right to 
operate the station nor any right to a license authorizing 
the use of the particular frequency or the amount of power, 
or the time of operation, hereinafter specified. The Com¬ 
mission, in issuing this permit, reserves the right to assign 
whatever frequency, power, or time of operation it deems 
best calculated to serve public interest, convenience, or ne- 
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cessity, and necessary in order to comply with Section 9 of 
the Radio Act of 1927, as amended by Section 5 of the Act 
of March 28, 1928. Subject to the exercise of said reserved 
right, the terms of said license will include the following: 
Frequency, 1450 kilocycles. Power, 250 watts. Time of 
operation, Shares time with Stations WNJ, WKBQ, and 
WBMS. 

i 

9. This permit shall become automatically forfeited if 
the said station is not ready for operation within the time 
above specified, unless prior to the expiration of said period 
the Commission shall have granted an extension of time. 
Upon proper showing, however, made to it by the grantee, 
after the expiration of said period, the Commission will 
grant an extension if it finds that the grantee w$s prevented 
from completing the construction of said station by causes 
not under grantee’s control. 

10. Neither this permit nor the right granted: herein shall 
be assigned or otherwise transferred to any person, firm, 
company, or corporation without the written approval of 
the Commission. 


Dated this 6th day of January, 1931. 

By direction of the Federal Radio Commission. 


[seal.] 

JAMES W. BALDWIN, 


Secretary. 

■ 

386 

Docket No. 1150. 
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W. N. J. Exhibit 8. 


Hart, Dice & Carlson, Official Reporters. 

i 

Apr. 23, 1931. j 

i 

! 

Introduced at Hearing Before Federal Radio Commission. 

| 

United States of America, Federal Radio Commission. 

I 

Washington, D. C., April 21, 1931. 

i 

Pursuant to Section 882 of the Revised Statutes, I hereby 
certify that the annexed photostats are true copies of the 

i 

*The attached copy of Rules and Regulations relative! to testing the 
equipment constructed in compliance with the terms of this permit is made 
a part hereof as though specifically set out in full herein. 


i 
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original pages 216, 222 to 224 and 230 to 237 of transcript 
in re Radio Investment Company, Inc., Docket Nos. 1036 
and 1037, on file in this Commission, and that I am the 
proper custodian of the same. 

In witness whereof I have hereunto set my hand, and 
caused the seal of the Federal Radio Commission to be 
affixed, on the day and year first above written. 

[Seal Federal Radio Commission.] 

JOHN B.. REYNOLDS, 

Asst. Secretary . 

216 

387 Q. Is it your only employment? A. Oh, no. 

Q. You are employed by other concerns? A. Yes. 

Q. You are simply employed in an advisory capacity? 
A. That is correct. 

Q. You don’t know anything about the individual pro¬ 
grams that are broadcast ? A. I am not very well informed 
on them. On the other hand, I have monitored the sta¬ 
tion considerably. I have some familiarity with the pro¬ 
grams. Perhaps I can help you. 

Q. Do you know whether the station has ever been cited 
for being off frequency? A. Yes. 

Q. Has it been ? A. It has been, yes. 

Q. How many times? A. I know of only one case that 
was brought to my attention. 

Q. As a matter of fact, is it not a fact that any station 
will on occasion, due to difficulty beyond the control of the 
station, go off frequency? A. There are occasions when it 
is beyond the control of the management, yes, sir. 

Q. As a matter of fact, every station you have had any 
connection with, at some time or other, may go off, due to 
something happening? A. You say it may go off? 

Q. Yes. 

222 

388 Mr. Schilling: He did. 

The Witness: I say, if you maintain an accurate 
check with a competent laboratory, and maintain two crys¬ 
tals in circulation with such a laboratory, you will not find 
the Supervisors’ check frequently necessary. 
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Q. It is not necessary? A. Not in that easel 

Q. Yon do not do it? A. We do, however, maintain the 
check with the Supervisor, nevertheless. 

Q. And every station does. A. I do not think many of 
the larger stations do so. They have a sufficient number 
of standards so that they find it unnecessary. | 

Mr. Schilling: That is all. 

Mr. Segal: That is all. 

Chief Examiner Yost: Are there any questions on behalf 
of the Commission? 


Cross examination on behalf of the Commission. 

j 

By Mr. Newman: 


Q. I want to know if you feel that the operation of WSAR 
reduces your service area? A. I have neveh been able to 
secure any evidence to that effect. 

Q. In your opinion as an engineer, would you expect the 
operation of that station on 500 watts, on the $ame channel, 
180 miles distant, to reduce the service areaj of your sta¬ 
tion? A. You mean if WSAR were increased to 500 
watts ? 

I 

389 223. 

I 

Mr. Segal: It has 500 watts. 

The Witness: I should expect, if a substantial part of the 
service area of the station in the New Yotk area were 
towards the East, WSAR would become a factor near the 
borders of its own service range. 

Mr. Newman: That is all. 

! 

(Witness excused.) 


Mr. Segal: Call Mr. O’Melia. 

! 

Whereupon Harry F. O’Melia was called as a witness in 
behalf of WHOM, and, having been first duly! sworn, testi¬ 
fied as follows: 

i 

Direct examination. 

i 

i 

By Mr. Segal: 


Q. Mr. O’Melia, will you just state, in a “general way, 
what your name, address, occupation, and affiliations are? 
A. My name is Harry F. O’Melia. I reside at 97 Gifford 


I 

i 
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Avenue, Jersey City, New Jersey. I am president of the 
New Jersey Broadcasting Corporation, and since 1924 have 
been president of the Board of Education of Jersey City. 
I am also president of the O’Melia Outdoor Advertising 
Company and of the Bergen Trust Company. I have been 
active in civic affairs for 25 years. 

I may say here that just recently I had a talk with the 
Mayor, and he wants me to take care of the Jersev Citv 
Publicity Committee, the same as I had some years ago, 
and I am going to resign my office as President of the Board 
of Education, figuring that that is going to take up so much 


390 


224. 


of my time, and also give a little more time to the radio 
station. 

Q. That publicity work is an official activity of. the City? 
A. To boost Jersey City. 

Q. That is not a salaried position, is it? A. No. 

Q. What were the factors, Mr. O’Melia, and the consid¬ 
erations that you brought you into the broadcasting 
business? A. Ever since the potentialities of radio broad¬ 
casting have impressed themselves upon my attention, I 
have realized that Jersey City has needed an outstanding 
broadcasting station to express the aspirations of the city 
and to serve its citizens. While we have had an abundance 
of broadcasting service from the standpoint of program 
choice in this area, being within range of such major sta¬ 
tions as WEAF, WJZ and WOR, we have never had a 
major local station closely affiliated with the progressive 
elements of our community and those identified with its 
growth and expansion. We are largely overshadowed by 
our close proximity to New York City, and it is not gen¬ 
erally recognized that Jersey City, the county seat of Hud¬ 
son County, is one of the largest cities in the United States, 
and for its population has the smallest allotment of radio 
facilities of any city of its size. 

Having frequently been made conscious of the lack of 
suitable local broadcasting facilities, I immediately became 
interested in his proposal when Mr. Laurent T. Tonnele, 
for 12 years Water Supply Commissioner of the State of 
New Jersey, came to me with the idea of building up a real 
broadcasting station for Jersey City. 
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I 

Q. Simply because Bamberger’s is in Newark, you say 
that IVOR is a Newark station, because the former owners 
are in Newark? A. Yes; from listening to the programs 
and being in their studio. 

Q. The transmitter of WOR is in Hudson County, is it 
not? A. Yes. 

Q. By what method have you underwritten tlie operation 
and the maintenance of Station WHOM? A. Paying their 
bills. 

Q. You have no contractual relationship with them? I 
mean by that, you have not entered into any written con¬ 
tract with Station WHOM, or the corporation, that you are 
going to continue to pay their bills? A. Not a contract. I 
have agreed to do it. 

Q. In other words, because you are the lafgest stock¬ 
holder of WHOM, and you want to see WHOM successful, 
you have simply been putting in money to carr|r it on? A. 
Surely. 

Q. Personally you feel that you will carry out! your inten¬ 
tions for all time to come? A. Yes. 

Q. In other words, you have not any reason how to doubt 
that you will continue to put money into it? A. Yes; 
because I believe that we are going to be successful. 

Q. What is the business of the O’Melia Outdoor Adver- 

392 231. ! 

tising Company? A. Outdoor advertising. That is, we 

paint signs outdoors, and also post bills, advertising to the 
public. 

0. And vou use the facilities of vour station to advertise 

V * - I 

the O’Melia Outdoor Advertising Companv, do vou not? 
A. Yes. | 

Q. You also use the facilities of your station to advertise 
the Bergen Trust Company, isn’t that a fact? |A. Yes. 

Q. Is it not a fact, Mr. O’Melia, that primarily your 
object in buying WHOM was to have an outlet! for the ad¬ 
vertising of your two concerns that you were interested in, 
namely, the O’Melia Outdoor Advertising Company, and 
the Bergen Trust Company—I say, your primary object? 
A. No, no. 


i 
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Q. It was not? A. No. I could not say that, because my 
idea is this, that I absolutely believe in radio. I think that 
radio is really the coming thing, and in looking up statistics 
to see how they have built up their business from year to 
year, my idea is that it is one of the coming things—not just 
because of the 0 ’Mealia Outdoor Advertising Company, or 
the Bergen Trust Company. 

Q. As a matter of fact, the major portion of the adver¬ 
tising over your station is advertising of the O’Melia Out¬ 
door Advertising Company and the Bergen Trust Company? 
A. At this particular time, yes. We have two paid pro¬ 
grams, and then the rest are announcements. But I figure, 
of course, as we build it up, we will get more advertising. 

Q. And as you get more advertising, you mil spend less 

393 232 

of vour time for the O’Melia Outdoor Advertising Com- 
pany and the Bergen Trust Company? A. No. We take 
half an hour each week for the O’Melia Outdoor Advertis¬ 
ing Company, and half an hour for the Bergen Trust Com¬ 
pany, not less. 

Q. Did you say you had applied to the Commission for a 
license on 1050 kilocycles? A. We made an application. 

Q. That application has not been heard? A. No. 

Q. So, you are dissatisfied with your present assignment 
on 1450 kilocycles? A. Yes. 

Q. And you want to get off it ? A. If we can better our¬ 
selves, yes. 

Q. And, of course, the only object in your objection to 
WNJ having that wave length is that you want it yourself. 
If you can get some other one, you are perfectly willing 
that WNJ should have this one? 

Mr. Segal: That is objected to as calling for an opinion 
that cannot bind the Commission, and is not material in 
this particular hearing, relating to some matter that has 
not been heard. 

Chief Examiner Yost: He can answer if he has an an¬ 
swer to make. 

By Mr. Schilling: 

Q. I say, if WHOM is put on another wave length, you 
have not any objection to WNJ having this wave length, 
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or having an increase of power, have you? A.j I have not 

i 
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studied the situation. I do not think today I api in a posi¬ 
tion to give an answer. In other words, my idea would be 
this, if I may so express myself. 

Q. Go ahead. A. I think, if the Commission: finds, upon 
proper investigation, who gives the best programs, and 
who is putting in the money, and is entitled to build up, 
and can show their resources, I think it is up to the Com¬ 
mission to favor that party. ! 

Q. When did you become the owner of Station WIBS? 
A. I believe it was in February. 

Q. In February? A. Yes. 

Q. Of 1930? A. Yes. | 

Q. From whom did you buy it ? A. Captain H. I. Lepper. 
Q. He was the licensee? A. Yes. 

Q. At the time you bought the station, WIBS} from Cap¬ 
tain Lepper, they were out of business, were they not? 
A. No. 

Q. WIBS was not broadcasting? A. Yes, it was. 

Q. On its own transmitter, at that time ? A. I They were 
broadcasting in the same studio as WKBO. 

Q. How long had they been doing that? A. I don’t know. 
Q. In other words, at the time you purchased WIBS, 

395 234 | 
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i 

WIBS, as an entity, had ceased to exist, and was transmit¬ 
ting over a transmitter of WKBO in Jersey City, is that 
correct? A. No. I would not say that they had ceased 
to exist. 

Q. All right. At the time that you purchased this Sta¬ 
tion WIBS, they had no transmitter which you bought, had 
they? A. We did buy a transmitter from them. 

Q. Where was that transmitter? A. It was ip a storage 
warehouse. They were using the transmitter |of WKBO, 
in the Observer Building, in Jersey City. 

Q. Where was the transmitter of WIBS which you pur¬ 
chased? A. I believe it was in a storage warehouse. 

Q. In Elizabeth, wasn’t it? A. I don’t know for sure. 
I think it was. 


Q. Wasn’t it on the fifth floor of the Levy Building, on 


Broad Street? A. I could not say that. 
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Q. Did you see it yourself prior to the time you bought 
it? A. No. It was inspected by someone else. 

Q. Did you use that transmitter in building your trans¬ 
mitter? A. Yes. 

Q. You made improvements on it? A. Yes. 

Q. At the time you purchased Station WIBS, who were 
its employees? 

Mr. Segal: Pardon me just a moment. I wanted to make 
an objection. I have no objection to a reasonable inquiry 

396 235 

as to the history of a prior occupant of this frequency, 
but there has been a transfer approved by the Commis¬ 
sion, in the public interest, convenience and necessity, and 
an entirely new management. What may have been done 
by a prior occupant of that frequency, while interesting, is 
hardly material in connection with the motives of these 
people. 

Chief Examiner Yost: The Examiner cannot see the ma¬ 
teriality, and sustains the objection to the question. 

Mr. Schilling: What was the question I asked? 

(The Reporter read the pending question.) 

By Mr. Schilling: 

Q. You said that at the time you purchased WIBS, it 
had not ceased operation. Can you tell me anybody you 
know of who was employed by WIBS, in operating or trans¬ 
mitting at the time you purchased the station ? 

Mr. Segal: The same objection. 

Chief Examiner Yost: Sustained. 

Mr. Schilling: May I have an exception? I think I have 
a right to show, Mr. Examiner, that when WHOM took 
over this station, it was a new station to all intents and 
purposes; that it had not been on the air; and that these 
folks injected themselves into a congested condition of 
radio affairs in New Jersey, which has only made the con¬ 
gestion worse rather than better, and I think I have a per¬ 
fect right to show that. 

Chief Examiner Yost: The Examiner presumes that that 
matter has been gone into by the Commission, and that the 
question of the public interest, convenience and necessity 
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was determined by the granting of the license to this sta¬ 
tion. Hence he sustains the objection made by Attorney 
Segal. j 

397 236 | 

By Mr. Schilling: j 

Q. How much did you pay for this station? A. I believe 
we paid Mr. Lepper a little over $16,000. 

Q. Over your station WHOM you have been tfying to use 
that station in your advertising of the business of the 
O’Melia Outdoor Advertising Company, in an attempt to 
sell a combination of radio and billboard advertising, have 
you not? A. No. 

Q. You have not? A. No. May I explain? I would 
like to explain if you have no objection. 

Q. Go ahead, if it is along that line. A. Yes. 

Q. I am just trying to find out the facts. A.j When you 
say “sell,” I have not attempted at any time jto sell out¬ 
door advertising. What I was trying to do was! to build up 
the history of outdoor advertising, and read over the radio 
myself from time to time the history of outdoor advertis¬ 
ing from its earliest inception to date, and aftep I told the 
history, then I stopped broadcasting. In fact, I have not 
been on the radio since. At no time have I tried to sell any 
particular sign, or any particular billboard, but here is 
what I have done- 

Q. I do not mean that. A. Let me finish. I have done 
this. We have had announcements calling attention to the 
fact that your sign needed repainting—that is, the sign 
on the side of your building—or maybe the $ign on the 
front of your store, in what we call our commercial depart¬ 
ment. There we did attempt to call attention! to the fact 

i 
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I 

I 

that we should repaint their signs. That, of course, is 
selling. 

Q. But what I want to know is this. The mejn connected 
with your station have been attempting to sell to outsiders 
a combination of billboard advertising and radio programs, 

11—5546a 


i 


162 RADIO INVESTMENT CO. VS. EED. RADIO COM. ET AL. 

radio announcements, isn’t that a fact? A. You mean our 
salesmen? 

Q. Yes. A. Oh, yes. 

Q. In other words, you have tried to use Station WHOM 
as an adjunct to your O’Mealia Outdoor Advertising Com¬ 
pany? A. The suggestion, however, did not come from us. 

Q. I don’t care who it came from. It is a fact? A. Oh, 
yes; that is a fact. 

Q. I am not saying anything against it, but I wanted to 
know what the fact was. A. Yes, that is a fact. 

Q. Had Mr. Tonnele any experience as a director of a 
radio station prior to the time he went with you? A. No, 
not that I recall. 

Mr. Schilling: That is all. 

Chief Examiner Yost: Does Counsel for the Commission 
have any questions ? 

Mr. Newman: No. 

Chief Examiner Yost: Are there any further questions? 

Mr. Segal: One or two questions. 
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Washington, D. C. 

j 

GENERAL ORDER No. 93 j 

At a session of the Federal Radio Commission held ht its offices 
in Washington, D. C-, on the 25th day of June, 1930, 

It is Ordered that the following rules and regulations pertaining 
to practice and procedure before the commission be, and the same 
are hereby, adopted. 

It is Further Ordered that all general orders or parts thereof 
and all rules and regulations in conflict therewith be, and the same 
are hereby, repealed. ! 

It is Further Ordered that this general order be effective on Sep¬ 
tember 1, 1930. j 

Federal Radio Commission-, 
By James W. Baldwin, 

Secretary. 
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PRACTICE AND PROCEDURE BEFORE THE FEDERAL RADIO 

COMMISSION 

Subtitle A.—GENERAL 

j 

Section 1 . Office of the commission. —The principal bffice of the 
commission shall be located at Washington, D. C. Except for Sun¬ 
days and legal holidays throughout the year and except foi^ Saturdays 
after 1 o’clock p. m. during the period from June 1 to October 1 
(both inclusive), the office will be open every day fromj9 a. m. to 
4.30 p. m. 

Sec. 2. Meetings of the commission. —All meetings of the com¬ 
mission, unless otherwise determined by a majority of it$ members, 
shall be held at the principal office of the commission. The commis¬ 
sion will, however, meet at another place if so determined by a 
majority of its members and may, by one or more of its members, 
or by such examiner or other employee as it may designate, hol'd 
hearings, conduct investigations, and prosecute any inquiry necessary 
to its duties at any other place. 

Sec. 3. Secretary to sign instruments of authorization and or¬ 
ders. —All instruments of authorization granted by the commission 
and all orders issued by it shall, unless otherwise specifically provided 
by order of the commission, be signed by the secretary in the name 
of the commission. 

Sec. 4. Official record. —The official record of any action of the 
commission, other than in connection with or as the result of “hear¬ 
ings on applications or revocation proceedings, shall be the minutes 
of such session, kept by and in the custody of the secretary. The 
official record of any action by the commission made in connection 
with or as the result of any such a hearing, shall be the order of the 
commission entered and filed in the appropriate hearing docket file. 
Such official records shall be subject to inspection at the jffice of the 
secretary during business hours. 

Sec. 5. Files. —The files of the commission shall not be open to 
inspection by the public except as follows: 

(a) Hearing docket files shall be open to inspection by anyone. 

(b) Copies of current permits, licenses, and other instruments of 
authorization shall be open to inspection by anyone having a legiti¬ 
mate interest therein. 
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(c) Applications shall be open to inspection by the applicant him¬ 
self or by any parties interested in the granting or denial of said 
applications. 

Sec. 6. Seal. —The seal of the commission shall be affixed to all 
permits, licenses, and other instruments of authorization granted, 
and all orders issued by, the commission. 

Sec. 7. Certified copies. —A copy of any instrument or authoriza¬ 
tion granted bv the commission, or of an order issued by the com- 
mission, or of any public record of the commission, will be certified 
to by the secretary of the commission under its seal. Any cost that 
may be necessary in preparing such copy shall be prepaid by the 
person requesting it. 

Sec. S. Official reporter. —The commission will designate from 
time to time an official reporter for the taking down and transcribing 
of its proceedings. No transcript of the testimony taken or argu¬ 
ment had at any hearing held by the commission will be furnished 
to any party or to any other person by the commission; such tran¬ 
script must be obtained directly from the official reporter. 

Sec. 9. Copies. —Where, under these regulations, any document is 
permitted or required to be filed in connection with any hearing, it 
shall be necessary to file the same in duplicate unless otherwise 
expressly provided. 

Sec. 10. Additional time to parties in certain cases. —Where, 
under these regulations, any limitation is made as to the time within 
which any document is required to be filed, or any other procedural 
step is required to be taken in connection with any hearing, parties 
who are residents of the fifth zone shall have an additional period of 
five days and parties who reside beyond the confines of the conti¬ 
nental United States shall have an additional period of 20 days 
within which to file such document or take such other procedural 
step. 

Sec. 11. Attorneys. —Any party to a proceeding before the com¬ 
mission may appear and be heard in person, by agent with power of 
attorney, or by attorney at law. All attorneys at law appearing 
must conform to the standard of ethical conduct required of prac¬ 
titioners before the courts of the United States. 

Subtitle B.—ACTION ON APPLICATIONS 

Section 1. Applications returned without action. —Any applica¬ 
tion which is not filed in accordance with the commission’s regulations 
or, if properly filed, does not comply with the regulations with 
respect to the form used, manner of execution, completeness of 
answer to questions, or any other information required will not 
be entered on the records of the commission or considered by the 
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commission. Each such application shall be returned to the appli¬ 
cant by the secretary of the commission together with a brief 
statement of the respect in which the application is defective. 

Sec. 2. Refiling of applications. —Upon the return of any such 
defective application, as provided in section 1, the applicant may 
either (a) correct the defective application and refile the same, or (b) 
if it is nevertheless believed to be sufficient, he may refile lit without 
correction. 

Sec. 3. Applications denied without hearing. —In the event that 
any defective application returned to the applicant is refiled without 
correction, as provided for in subdivision (5) of section or where 
it appears from the face of any application or from any documents 
accompanying it that the instrument of authorization in question 
is one which may not be granted by the commission, or that the 
applicant is not eligible to receive such instrument under the laws 
or treaties of the United States, or under the terms of these regu¬ 
lations, the commission may deny such application without hearing 
and the secretary shall promptly mail a written notiqe of such 
denial to the applicant setting forth a brief statement of the reasons 
for such action. 

Sec. 4. Hearings granted where interpretation of law, treaty, 
or regulation involved. —In any case enumerated in sectiojn 3, where 
the proper interpretation or application of the laws or treaties of 
the United States, or the proper interpretation or application, or 
the validity of the regulations of the commission is involved, the 
applicant may, by written request filed with the secretary, not later 
than 15 days from the date of mailing of the notice of denial by 
the secretary, have his application entered on the hearing docket 
and obtain a hearing with respect to such question or questions. The 
applicant shall in such written request specify the respects ;n which it 
is believed that the law or treaties or regulations have been wrongly 
interpreted or applied, or that the regulation is invalid, and the 
hearing will be limited to the issues thus presented. The time and 
place of hearing shall be fixed in the same manner as othqr applica¬ 
tions designated for hearing and, pending such hearing, the effective 
date of the commission’s denial shall be postponed to the elate of the 
commission’s decision after hearing. The commission may, after 
hearing or default, again deny the application or may, after hearing, 
set aside its previous denial thereof and proceed to consider the 
application on its merits in the same manner as other applications. 

Sec. 5. Applications granted without hearing. —The commission 
will grant an application in whole or in part without hearing on 
the merits if it does not fall within any of the cases covered by sections 
1 and 3 of this subtitle, or if it has been determined to be proper 
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after a hearing pursuant to section 4 and in addition thereto it 
appears conclusively to the commission from the face of such appli¬ 
cation, from documents submitted therewith and from such other 
information as the commission may have— 

(a) That the granting of such application either in whole or in 
part would serve public interest, convenience and necessity, and 

(b) That the granting of such application either in whole or in 
part would not aggrieve or adversely affect the interest of any per¬ 
son, firm, company, or corporation holding a permit, license or other 
instrument of authorization from the commission, or having an 
application therefor pending before the commission. 

In any case where the application is for a license or for a modi¬ 
fication of license, pursuant to a construction permit previously 
granted by the commission, such license or modification of license 
will be granted without hearing if it appears conclusively to the 
commission that all the terms, conditions, and obligations set forth 
in the application for construction permit and in the permit have 
been fully met and that no causes or circumstances have arisen 
since the granting of such permit which would make the granting 
of said license or modification of license against public interest. 

Sec. 6. Hearings in cases where applications are granted in 
part. —Where any application is granted by the commission in part 
or with any privileges, terms, or conditions other than those re¬ 
quested pursuant to section 5 and without a hearing thereon, the 
action of the commission shall be considered as the granting of such 
application unless the applicant shall, within 15 days of the date of 
mailing by the secretary of his written notice of such action, file with 
the commission a written request for a hearing with respect to the 
part or with respect to the privileges, terms, or conditions not 
granted. The request for hearing shall be accompanied by a state¬ 
ment in writing of the facts which the applicant expects to prove 
upon such hearing. Upon the receipt of such request and statement 
in proper form, the application will be set for hearing in the same 
manner as other applications are set for hearing and the applicant 
and other parties in interest notified thereof. Within a period of 
10 days from the receipt of such notice of hearing the applicant 
shall deliver or mail a copy of the statement of facts to be proved 
by it to all other parties notified of the hearing and shall file with 
the commission an affidavit stating that this requirement has been 
met. The evidence to be offered by any applicant upon such hearing 
shall be limited to the matter contained in the’ applicant’s written 
statement of facts to be proved by it. Pending such hearing the 
effective date of the commission’s action with respect to such appli¬ 
cation shall be postponed to the date of the commission’s decision 
after hearing. 
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Sec. 7. All other applications designated for hearing. —In cases 
where the application is or has, pursuant to section 4j hereof, been 
determined to be proper upon its face but the commission is unable 
to determine without a hearing on the merits; 

(a) That the granting of such application either in whole or 
in part would serve public interest, convenience,; or necessity; 

(b) That the granting of such application either in whole or 
in part would not aggrieve or adversely affect the interest of 
any person, firm, company, or corporation holding a permit, 
license, or other instrument of authorization from the commis¬ 
sion, or having an application therefor pending before the 
commission, 

the commission will designate the same for hearing and ithe following 
procedure will' govern: 

(1) The secretary shall forthwith mail a written notice to the 
applicant setting forth the action of the commission (together with 
such statement of the commission’s reasons therefo^ as shall be 
appropriate to the nature of the application), the time and place for 
hearing and a list of the other parties notified thereof, j 

(2) In order to avail himself of the opportunity to |be heard, the 
applicant shall, within 20 days of the mailing of the notice by the 
secretary, file with the commission a written appearance consisting 
of a statement of his desire to be heard, together with a statement 
in writing of the facts which he expects to prove at such hearing and 
an affidavit showing that a copy of such written statement has been 
served upon or mailed to all other parties notified of thle hearing. 

(3) In case no appearance or statement in writing; of the facts 
to be proved upon such hearing is filed by the applicant within the 
time so specified (or any extension thereof as the commission may 
grant upon proper showing), the applicant will be defaulted and the 
application denied without a hearing and the secretary shall so- 
notify the other parties to the hearing. 

(4) In case the appearance and statement in writing of the facts 
to be proved is duly and seasonably filed, the application will be 
entered upon the hearing docket. 

(5) If at the date set for hearing, either originally <pr as a result 
of continuances, the applicant does not appear, a default will be 
entered and the commission will deny the application. 

(6) After a hearing has been held in accordance wjith the fore¬ 
going, the commission may grant the application, deny it, or grant 
it in part, or deny it in part. 

(7) A partial denial of any application after hearing thereon 
shall be considered as a denial of the application. 

Sec. 8. Repetition of applications. —Where an applicant has more 
than one application pending for essentially the same instrument 

i 

i 

i . 

I 

i 


6 PRACTICE AND PROCEDURE BEFORE RADIO COMMISSION 

of authorization, with respect to the character of station, type of 
service and the territory sought to be served, the commission shall 
determine which of such applications shall be first considered by it. 
Where an applicant has been afforded an opportunity to be heard 
with respect to a particular application and the commission has, 
after hearing or default, denied the application, the commission will 
not consider or designate for hearing another application by the 
same applicant, or for his successor or assignee, until after the lapse 
of periods of time as follows: 

(a) Where the second application is for exactly or substantially 
the same instrument of authorization with respect to the privileges, 
terms and conditions requested, and the territory sought to be served, 
a period of 12 months must elapse from and after the date of the 
commission’s denial of the first application. 

(5) Where the second application is for the same kind of instru¬ 
ment of authorization, with respect to type of service and the 
territory sought to be served, a period of six months must elapse 
from and after the date of the commission’s denial of the first 
application. 

Provided , however , That the foregoing provisions shall have no 
application where, since the commission’s denial of the first appli¬ 
cation, there has been a material change in the facilities available for 
designation to the particular service sought to be established in the 
territory sought to be served. 

Sec. 9. Applications pending appeal from decisions of the 
commission. —Where an appeal has been taken from the action of 
the commission in denying a particular application, the commission 
will not consider or designate for hearing another application for 
the same kind of instrument of authorization, with respect to the 
type of service and territory sought to be served, filed by the same 
applicant, his successor or assignee, until the final disposition of such 
appeal, provided, however, that where, pursuant to section 7 of sub¬ 
title B, an application is granted in part and denied in part and the 
applicant desires to utilize the partial grant and to contest the partial 
denial, any such applicant shall be permitted during the pendency 
of such appeal, and without prejudice thereto, to file such applica¬ 
tion or applications as shall be necessary or requisite to the utiliza¬ 
tion, extension, or renewal, but not for a modification of the instru¬ 
ment in the particulars theretofore denied, and the commission will 
consider and dispose of these applications. 

Sec. 10. Application involving conflicting claims, etc. —In fixing 
dates for hearings the secretary will, so far as possible, endeavor 
to fix the same date for hearings on all' related matters which involve 
the same applicant and for hearings on all applications which by 
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reason of the privileges, terms, or conditions requested present con¬ 
flicting claims. 

Sec. 11. Depositions. —In exceptional cases the commission may, 
either on its own motion or on written request by a party setting 
forth the facts which he expects to prove and the causes or reasons 
for the taking thereof, issue an order directing the timej place, and 
manner in which the testimony of a witness shall be taken by 
deposition. Such order shall be served upon all parties ito the pro¬ 
ceeding in which the deposition is to be used, and such deposition, 
when not otherwise directed, shall be taken, transcribed and executed 
in the usual manner before any officer having power to| administer 
oaths. The time within which any such deposition shall' be filed with 
the commission shall be fixed in the order directing | the taking 
thereof. 

Sec. 12. Witnesses and subpoenas. —Subpoenas may he issued by 
the commission or any member thereof or by an examiner appointed 
by the commission to compel the attendance of any witness at any 
hearing or at the taking of any deposition, or to compel the produc¬ 
tion of any document. Service of any such subpoena may be made 
by any United States marshal or by his deputy or by any citizen 
of the United States competent to be a witness. If service is made 
by a United States marshal or by his deputy, his service shall be 
evidenced by his return thereon; if made by any other person by 
his affidavit stating the manner in which service was made, which 
affidavit shall be attached to and returned with the original subpoena. 
Witnesses who attend any hearing or the taking of any deposition 
in answer to a subpoena are entitled to and shall receive the same 
fees and mileage as are paid for like services in the courts of the 
United States, such sum to be paid by the party at whose instance 
the testimony is taken. 

Sec. 13. Opening and closing. —In each formal hearing held on 
an application for an instrument of authorization, tile applicant 
shall have the opening and closing of the evidence and argument, 
if any. In each formal hearing held on an order of revocation the 
commission shall have the opening and closing. In cases where the 
foregoing rules are inapplicable under the issues to be presented, the 
commission or the person conducting the hearing may fix the order 
of procedure. 

Sec. 14. Amendments. —Where no prejudice results to other par¬ 
ties, a party will be permitted to amend his application, answer, or 
other pleading at any time prior to the conclusion of hearing provided, 
however, that no amendment of an application for an instrument of 
authorization as to the frequency, power, hours of operation, equip¬ 
ment, location of station, or points of communication in case of stations 
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other than broadcasting) will be permitted unless such amendment 
is filed with the commission not later than 20 days before the hearing 
date. In all cases where an amendment is made to any application 
contrary to the foregoing provisions, such amendment shall have 
the effect or setting aside the assignment for hearing and any such 
application so amended shall be treated in all respects as an applica¬ 
tion originally filed. In any case where an application is amended 
in the particulars above enumerated the secretary shall notify all 
parties affected thereby. 

i Subtitle C.—REVOCATION PROCEEDINGS 

Section 1 . Revocation proceedings and the conduct thereof.— 

Revocation proceedings under section 14 of the radio act shall be 
governed by the following procedure: 

(a) Such proceedings shall in all cases be initiated by an order of 
revocation served upon or mailed by the commission to the holder of 
the license in question directing him to appear upon a date certain 
not less than 30 days after receipt of such notice and show cause why 
such order of revocation should not be made effective. This order 
of revocation shall be accompanied by a written statement of the 
cause for such proposed revocation. 

(&) Either the respondent or any person in interest who would be 
aggrieved by any such revocation will be accorded an opportunity to 
appear and be heard in opposition to such order if, prior to the hear¬ 
ing date therein fixed, such respondent or other person shall deliver 
to the commission a written application therefor. 

(c) Upon the filing of any such application the order of revocation 
shall stand suspended until the conclusion of the hearing herein pro¬ 
vided for and the decision of the commission thereon; and the com¬ 
mission will forthwith fix the date for hearing and shall immediately 
mail a written notice of the time and place for such hearing to 
respondent and to all parties known to be interested in such license. 
The date fixed for hearing shall not be earlier than 30 days from 
the mailing of the notice thereof as herein provided. 

( d ) Not later than 20 days after date of mailing of the notices 
of hearing, respondent shall file with the commission an answer 
executed and sworn to by a person having knowledge of the facts, in 
which answer the allegations of the statement of cause for revocation 
shall be specifically and in detail denied or explained as the case 
may be. Any person other than the respondent may likewise file 
an answer within the same time and upon the same terms and con¬ 
ditions. Evidence to be introduced upon such hearing will be limited 
to the issues formed by the commission’s statement of cause for 
revocation and the answers filed thereto, and in case no such answer 
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is filed within the period herein fixed or such extension thereof as 
the commission may allow, an order of default will be entered, no 
hearing will be held, and an absolute order of revocation will be 
issued forthwith. 

(e) After hearing has been held in accordance with the foregoing, 
the commission may affirm or revoke such order of revocation. 


Subtitle D.—FORMAL HEARINGS AND THE CONDUCT THEREOF 


Section 1 . Parties to hearings. —All persons who are permitted 
to be heard in support of any application made by them shall be 
referred to as “ applicants.” All persons who are permitted to be 
heard in opposition to any application or licensees against whom 
revocation proceedings are instituted shall be referred to as 
“ respondents.” All persons, firms, companies, or corporations 
holding permits, licenses, or other instruments of authorization 
from the commission, or who have applications pending before the 
commission who would be aggrieved, or whose interests would be 
adversely affected by the granting of any application designated 
for hearing, shall constitute proper parties respondent and shall 
be notified of any such hearing. 

Sec. 2. Commission a party. —The commission, represented by its 
general counsel or such assistants as he may designate^ shall be a 
party to every formal hearing to the extent that in its judgment such 
participation is necessary to carry out the intent of the laws and 
treaties of the United States and of these regulations. 

Sec. 3. Intervention. —Any governmental department or officer, 
any person, firm, company, or corporation, or any State!or political 
subdivision thereof may, at any time, more than 10 days prior to the 
date of any hearing, file with the commission a petition to intervene 
therein in support of or in opposition to any application designated 
for hearing. If the petition discloses a substantial interest in the 
subject matter of the hearing the commission will grant the same 
and permit the petitioner to be heard at such hearing subject to 
regulations hereinafter imposed. 

Sec. 4. Taking of testimony and argument. —In case of any 
formal hearing herein provided for the testimony may be taken before 
a quorum of the commission, before less than a quorum pf the com¬ 
mission or before any examiner appointed by the commission in the 
discretion of the commission, as follows: 


(a) In the event that the testimony is taken before the 


commission 


it may be followed by oral argument by the parties or h>y the filing 
of briefs, or both, at the discretion of the commission, and the case 


shall thereafter be decided by the commission on the basis of the 
testimony heard and the proceedings had. 
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(£>) In the event that the testimony is taken before less than a 
quorum of the commission or before an examiner, the testimony, 
duly transcribed, shall be reported back to the commission by the 
person or persons conducting such hearing together with a written 
report containing recommendations as to the decision to be made 
thereon and the facts and grounds upon which such recommendation 
is based. A copy of such report shall be mailed by the commission 
to each party participating in the hearing, and such party or parties 
shall have the right, providing the same is exercised within a period 
of 15 days from the mailing of such report, to file exceptions to said 
report. Such exceptions shall point out with particularity the al¬ 
leged error ih said report and shall contain specific reference to the 
page or pages of the transcript of hearing or report referred to. 
In case any party filing an exception to a report desires oral argu¬ 
ment thereon, he shall accompany the exceptions with a written 
request for such argument before a quorum of the commission and 
shall file therewith an affidavit stating that a copy of such excep¬ 
tions and request for oral argument has been mailed to or served 
upon every other party participating in the hearing. Upon receipt 
of such request and affidavit, the commission may in its discretion 
fix a time for such oral argument to be held at its office in Washing¬ 
ton, D. C., and give adequate notice to all parties participating in 
the hearing or it may consider and decide such matter without 
argument. 

Sec. 5. Continuances. —Continuances of date of hearing, exten¬ 
sions of time for filing documents required to be filed, or for the 
taking of any other step in connection with any hearing, may be 
granted for reasons such as are usually considered sufficient for 
analogous continuances and extensions in the courts of the United 
States, providing, however, that request for such shall be made in 
writing setting forth the reasons therefor, and the additional time 
required, and provided, further, that such requests shall be made at a 
time and in such manner as to avoid unnecessary hardship or expense 
to other parties to the proceeding. 

Sec. 6 . Briefs. —Whenever consent is given to the filing of anv 
briefs in connection with any hearing, 10 copies shall be filed with 
the commission within 20 days from the date on which hearing of 
testimony is concluded unless upon an affirmative showing the com¬ 
mission fixes a longer period. Each other party shall have 10 days 
from the filing of such brief within which to file an answer brief 
to any brief filed by such party. At or prior to the date fixed for 
filing any brief, the party filing the same shall serve or mail at least 
one copy thereof to every other party to the proceeding and no briefs 
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will be accepted or considered by the commission unless accompanied 
by an affidavit to the effect that this requirement has been met. 

Sec. 7. Documents to be typewritten or printed. —All pleadings, 
briefs, or other documents filed in connection with any hearing shall 
be printed or typewritten with such type and on such j quality of 
paper as shall be easily legible. The commission reserves the right 
to refuse to receive or consider any document that does not meet this 
requirement. 

Sec. 8. Evidence. —Except as hereinafter stated the rules of evi¬ 
dence governing civil proceedings in the courts of the United States 
shall govern formal hearings before the commission, any commissioner 
or examiner, provided, however, that the commission reserves the 
right to relax such rules in any case where in its judgment the ends 
of justice will be better served by so doing. 

(a) In any hearing on an application for an instrument of author¬ 
ization the following records of the commission shall 1 be! considered 
as a part of the record without special request or offer b^ any party 
unless otherwise stated in the transcript; 

(1) A list of all stations, together with their authorized power, 
frequency, and hours of operation, licensed in the band of frequencies 1 
in which authorization to operate is sought; 

(2) A list of all applications pending at the date of said hearing 
with respect to any station seeking to operate in said band ; x 

(3) Such of the commission’s published rules, regulations and gen¬ 
eral orders as have to do with the band of frequencies in question 
and with the services permitted in such band. 1 

(b) Copies of reports of any governmental department or agency 
made by an employee thereof in the course of his duties in so far as 
they are material shall be admissible in evidence without further 
authentication than a statement from the proper custodian of any such 
record or from the person compiling the same that the copy in ques¬ 
tion is a true copy of such record and that the record is what it 
purports to be. 

(<?) Where relevant and material matter offered in Evidence is 
embraced in a document containing other matter not material or 
relevant and not intended to be put in evidence, such document will 
not be received but the party offering the same shall! present to 
opposing counsel and to the commission the original document 
together with true copies of such material and relevant matter taken 
therefrom as it is desired to introduce. Upon presentation of such 

1 “ Band ” or “ band of frequencies ” as used herein shall be taken as referring to the 
major bands, namely, low (10 to 100 kilocycles), medium (100 to 550 kil<icycles), broad¬ 
cast (550 to 1,500 kilocycles), medium high (1,500 to 6,000 kilocycles), high (6,000 to 
30,000 kilocycles), and very high (above 30,000 kilocycles). 
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matter in proper form it may be received in evidence and become 
a part of the record, provided, however, that opposing counsel shall 
be afforded an opportunity to introduce in evidence, in like manner, 
other portions of such document if found to be material and relevant. 

(d) Except as herein otherwise expressly provided no document 
or exhibit or a part thereof shall be received as or admitted in evi¬ 
dence unless the offer in evidence is accompanied by a tender of the 
original and a full, true, and correct copy or a full, true, and correct 
copy of such document or exhibit in duplicate. 

(e) Except as herein expressly stated, unsworn documents and 
oral declarations will not be received in evidence. 

(/) The introduction of merely cumulative evidence shall be 
avoided and the commission reserves the right to limit the number 
of witnessess that may be heard in behalf of a party on any issue. 

(y) xlny party desiring to present his case in whole or in part 
by affidavit may do so by adhering to the following procedure: 

(1) Affidavits must be limited to material facts personally known 
to affiants and must not contain expressions of opinion, argument, or 
conclusions; 

(2) Only the affidavits of parties and their respective agents and 
employees will be received; 

(3) Copies of all affidavits intended to be used in any hearing 
must be served upon or mailed to the commission and all parties 
notified of the hearing not less than 15 days prior to the hearing 
date and no affidavits will be received or considered by the com¬ 
mission unless accompanied by a further affidavit by the party, his 
agent or attorney, stating that this requirement has been met; 

(4) Any party to a hearing may, upon the receipt of a copy of 
an affidavit from any other party, as provided in the foregoing 
subparagraph (3), prepare and file counteraffidavits which shall be 
limited in their scope to an explanation or denial of the facts alleged 
in the affidavits to which they relate. 

Subtitle E.—INFORMAL HEARINGS AND THE CONDUCT THEREOF 

Section 1. Method of obtaining and procedure. — The commis¬ 
sion may upon petition by any person or upon its own motion hold 
such informal hearings as it may deem necessary from time to time 
in connection with the investigation of any matter which it has 
power to investigate under the law, or for the purpose of obtaining 
information necessary or helpful in the determination of its policies, 
the carrying out of its duties, or the formulation or amendment of its 
rules and regulations. For such purposes it may summon witnesses 
and require the production of testimony as in formal hearings but 
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the procedure to be followed shall be informal and such as in the 
opinion of the commission will best serve the purposes of such 
hearing. ' 

Subtitle F.—PREPARATION OF RECORD ON APPEAL 

i 

Section 1 . Preparation and stipulation by general counsel.— 

Where an appeal is taken from a decision of the commission to the 
Court of Appeals of the District of Columbia or to a district court 
in the United States, the record required to be filed in suph court by 
section 16 of the radio act of 1927 shall be prepared unde}* the super¬ 
vision of the general counsel of the commission and shall be certified 
by the secretary of the commission. The general counsel shall have 
power to stipulate with the appellant to such extent as may be neces¬ 
sary to omit unnecessary matter from the record provided that the 
interests of neither the commission nor of any other party to the 
record is adversely affected by such omission. 

Sec. 2. Stipulation between parties. —Where the case has been in 
its essential nature a controversy between two or more parties and no 
interest of the commission or of the public is involved, the general 
counsel will observe and give effect to any stipulation entered into 
between the parties as to what matters shall or shall not he included 
in the record. 

Subtitle G.—GENERAL ORDERS 

j 

Section 1. Scope, promulgation, and effective date. —Such action 
by the commission as affects a large number of persons and does 
not arise out of a formal hearing, such as the enactment} of further 
regulations or as an amendment to these regulations, shall be taken 
by general order which shall be promptly promulgated by the 
secretary, shall be numbered serially and shall bear both the date of 
adoption and the effective date. 
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W0AX.Trenton.WOAX (Inc.). 500W. 1280 Shares with WCAM and WCAP. 

WAWZ.Zarephath.Pillar of Fire. 250W. 1350 Shares with WMSG, WCDA, and 

WBNX (C. P. only). 
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517 5031. 

Federal Radio Commission, Washington, D. C. 
Examiner 1 s Report No. 216. 

Docket No. 1150. 

In re Application of New Jersey Broadcasting Corpora¬ 
tion (Station WHOM), Jersey City, New Jersey, for 
Modification of License. Requested Assignment: Fre¬ 
quency, 1,450 Kc.; Power, 250 Watts; Hours of Opera¬ 
tion, Unlimited. Present Assignment: Frequency, 1,450 
Kc.; Power, 250 Watts; Hours of Operation, Shares Time 
with Stations WBMS, WNJ and WKBO. 

Report of Elmer W. Pratt, Examiner. 

The above-entitled case came on for hearing and was 
heard April 22nd and 23rd, 1931. 

i Paul M. Segal appeared on behalf of the applicant. 

George E. Strong appeared on behalf of Station WNJ, 
Newark, N. J., respondent. 

Stations WKBO and WBMS, other respondents notified 
of this hearing, were not represented. 

Karl Smith appeared on behalf of the Commission. 

Statement of Facts. 

The parties involved in this hearing are Stations WNJ, 
Radio Investment Company, Inc., at Newark, N. J.; WBMS, 
WBMS Broadcasting Corporation, at Hackensack, N. J.; 
WKBO, Camith Corporation, at Jersey City, N. J., and the 
applicant station. These four stations operate under a 
time sharing arrangement on the frequency of 1450 kc., 
each with an authorized power of 250 watts. 

518 The applicant in this case requests a change in 
hours of operation for Station WHOM, from sharing 

time vrith the other three stations mentioned, to unlimited 
time. 

The applicant, New Jersey Broadcasting Corporation, is 
engaged exclusively in the broadcasting business, the stock 
of the company being held by Laurent J. Tonnelle and 
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Harry T. O’Melia. The former occupying the position of 
vice-president and general manager, devotes his entire time 
and attention to the management and operation of Station 
WHOM. He has had extensive business experience, includ¬ 
ing experience in connection with a music publishing busi¬ 
ness and for a number of years was State Abater Supply 
Commissioner of the State of New Jersey. Mr. O’Melia 
was until recently President of the Board of Education of 
Jersey City; he is one of the outstanding citizens of that 
city, has been active in civic affairs for the phst 20 years 
and now occupies the positions of president of the Bergen 
Trust Company, and president of the O’Melia Outdoor Ad¬ 
vertising Company. 

Station WHOM has been operated in cooperation with 
local civic, community and municipal organizations. About 
30% of its broadcasting time is devoted to educational fea¬ 
tures, consisting in part of a regular course of lectures and 
talks broadcast in cooperation with the Department of Edu¬ 
cation of of the city. About 20% of the operating cost of 
the station is met by commercially sponsored programs. 

The station in its operation was met with: a deficit in 
1930 of approximately $30,000, out of a total j expenditure 
of between $80,000 and $85,000. The applicant company is 
financially able to meet all its obligations an4 is able and 
willing to continue to operate at a deficit ijf necessary. 
Failure to operate on a commercially successful basis has 
been due largely to the four-way time division requirement 
contained in the station’s license. The station’s growth 
and activities have also been hampered by this require¬ 
ment which makes it difficult to plan programs for a long 
period in advance and also results in inconvenience to the 
listening audience. 

Station WHOM has been devoted largely to broadcast¬ 
ing features of local interest, and in connection with the 
instant application, proposes the establishment of addi¬ 
tional studios in other communities in and about Jersey 
City, so as to provide as complete facilities asj possible for 
the broadcasting of such features as may be of interest to 
such communities. Studios are either in operation or 
planned at Newark, Hackensack, East Orangq and Mont¬ 
clair. It is proposed to use 45 hours per week in broad¬ 
casting from Newark, 20 hours from Hackensack, 20 hours 
from East Orange, and 41 hours from Jersey City. Sta- 

I 
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tion WHOM already has three well equipped studios, with 
modern devices for monitoring fading, specially designed 
speech input equipment, and adequate facilities for testing 
the condition of equipment. 

Although of composite design, the applicant’s trans¬ 
mitter employs direct crystal control and high percentage 
modulation, and is otherwise modern and efficient. The 
station in its operation has substantially complied with 
engineering standards and the regulations of the Commis¬ 
sion. 

The personnel consists of a technical staff, including an 
experienced and well qualified consulting engineer, who 
devotes a considerable part of his time to this station. A 
chief announcer is employed, who has had extensive expe¬ 
rience in the theatrical business. 

519 Many of the programs consist of electrical trans¬ 
criptions, and the applicant has contributed substan¬ 
tially to this type of broadcasting in the production of such 
electrical transcriptions and improved methods of broad¬ 
casting programs of this type. 

With reference to Station WNJ, one of the respondents, 
it appears that the stock of the Radio Investment Company, 
Inc., licensee of this station, is almost entirely owned by 
Herman Lubinsky, who is engaged in the real estate busi¬ 
ness and the operation of a store selling radio receiving 
sets and equipment. This respondent has assets composed 
of Station WNJ, real estate, automobiles and stock of a 
total value of approximately $100,000, and liabilities of 
about $10,000. Included in the $100,000 worth of assets, the 
good will of the station is carried at $40,000. 

While this station has to a certain extent been available 
for use of community and charitable organizations, its pro¬ 
grams, generally speaking, are inferior to those of the aver¬ 
age regional station, and consist in large measure of 
speeches by Mr. Lubinsky, who broadcasts under the name 
of Alec Smith. One of the “Alec Smith” features is the 
radio question box, occupying two hours each Sunday morn¬ 
ing, during which time questions regarding radio receivers 
are answered, and in which prices are quoted and opinions 
are given as to the merits of various types of radio appa¬ 
ratus. Under the name of Alec Smith, Mr. Lubinsky ex¬ 
tends his discussion of radio apparatus to discussions of 
the Federal Radio Commission, its policies, pending cases 


181 


FEDERAL RADIO COMMISSION ET AL. 

and applications. He solicits letters, does much direct ad¬ 
vertising and quotes merchandise prices. “Alec Smith” is 
also on the air one-half hour on Thursday efenings, and 
on many other occasions when it is necessary to take up 
time or to fill up blanks in the program schedule. Musical 
features consist almost entirely of phonograph records. 
Much of the station’s program time is devoted to matters 
of interest to foreigners, including Lithuanians, Italians, 
Germans and Hungarians, and there are broadcast many 
programs of particular interest to colored people. Many of 
the announcements and programs are given in foreign lan¬ 
guages, and the management of the station is unaware of 
their contents. 

One of the best features is a sponsored program, educa¬ 
tional in nature, on the subject of juvenile delinquency and 
methods of reducing it. 

Rates charged for sponsored programs are hot standard, 
and it appears that this respondent sells time!at any price 
which can be secured. 

Evidence was introduced tending to show that on July 
10, August 7 and 21, and September 4 and 5, 1930, Station 
WNJ deviated from its assigned frequency, from 800 to 
more than 8,000 cycles, in violation of the Commission’s 
General Order No. 7, then in existence. The explanations 
given for these deviations were that the crystal developed 
dual frequency and cracked; that the room! temperature 
went above the crystal chamber temperature afid that freak¬ 
ish operation resulted from making temperature adjust¬ 
ments, etc. The record contains the testimony of Station 
WNJ’s engineer to the effect that the crystal chamber tem¬ 
perature is maintained at 30 degrees Centigrade; that dur¬ 
ing the month of July the room temperature rose above the 
normal temperature of the crystal chamber! temperature 
with the result that there was a variation in frequency. The 
practice under such circumstances was to remove the upper 
portion of the heating chamber and so arrange an electric 
fan as to permit same to blow air upon the crystal on the 
theory that this would cure the deviation. At the 
520 time of the cracking of one of the crystals, a new 
crystal was ground by employees of the' station. This 
home-made crystal was checked for accuracy against a crys¬ 
tal contained in an oscillator at the station!used for the 
purpose of checking the frequency of the transmitter, neith- 
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er the crystal in the transmitter or the crystal in the oscil¬ 
lator having been checked against any laboratory standard 
on the outside. This new crystal was ground in August, 
and some time in September was found to be inaccurate. 
Respondent has always relied upon the Department of Com¬ 
merce to advise him if and when Station WNJ was oper¬ 
ated off frequency. This is the only accurate method of 
crystal checking the station has had. Up to a short time 
before the hearing spare crystals were not maintained. 

J. H. Barron, broadcasting engineer for the Commission, 
and Edgar H. Felix, a radio engineer familiar with the 
operation of Station WNJ, testified that it is not good 
engineering practice to operate a crystal at a temperature 
that may be exceeded by the room temperature; that the 
whole purpose of using temperature control is to keep the 
crystal temperature above the room temperature so that 
the changes in the room temperature would have little or 
no effect on the crystal; that it is not good engineering 
practice to attempt to remedy deviation in the frequency 
by turning an electric fan on the crystal; that it is neces¬ 
sary for good efficient operation that a station have addi¬ 
tional crystals maintained at the same temperature as the 
control crystal in case of a break down, as it often takes 
as much as 12 hours to heat a crystal to the proper tem¬ 
perature; that cracking of crystals is frequent in station 
operation, and the maintenance of spare crystals at the 
proper temperature eliminates the probability of freak 
operation and frequency deviation at such times; that there 
is no reliability to the method of frequency checking main¬ 
tained at Station WNJ, i. e., checking two crystals against 
each other but neither against a standard, for the reason 
that it would be impossible to tell which one, if either of 
the crystals was off frequency, that the frequency devia¬ 
tions above described were not beyond the control of the 
management of the station but indicate a carelessness in 
technical operation and that failure to have sufficient num¬ 
ber of accurate and properly heated crystals is contrary 
to good engineering practice. 

Further evidence was introduced tending to show that 
on August 24, October 4 and 11, 1930, Station WNJ broad¬ 
cast phonograph records without proper announcements, 
in violation of the Commission’s General Order No. 78. 
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Evidence was introduced tending to show that prior to 
December 17, 1930, Station WNJ had been operated with 
a power of 292.5 watts, although authorized jto use only 
250 watts, and that it was not until that date that Mr. 
Lubinsky discovered, upon reading General Order No. 91 
of the Commission, that his station was actually using 
excess power. 

Since December 1930, when a hearing was held on Sta¬ 
tion WNJ’s application for renewal of license, the trans¬ 
mitter of this station has been modernized, sphre crystals, 
properly calibrated are maintained, dual crystal heating 
chambers have been installed and the station riow is oper¬ 
ated with automatic frequency control and high percentage 
modulation. Station WNJ is not operated at ia profit and 
its income is less than $2,000 per month. There is, how¬ 
ever, a reserve fund of approximately $60,000 available for 
its maintenance and operation. 

The area which the applicant claims to sefve includes 
Newark, Brooklyn, Montclair, East Orange arid the major 
part of Jersey City. Station WHOM located in the 
521 southern part of Jersey City, is about $ miles from 
WNJ’s transmitter in Newark, and delivers a good 
signal in all directions for distances of from $ to 10 miles 
except to the northwest where, due to attenuation on ac¬ 
count of steel buildings in the business section of Jersey 
City, the field intensity is materially reduced] 

It appears from the evidence, however, that due to het¬ 
erodyne and cross-talk interference from stations opera¬ 
ting on 1450 kc. and adjacent frequencies, the signal laid 
down by Station WHOM is not strong enough to render 
adequate service to the Newark area. The sighal laid down 
by Station WNJ in Newark being considerably stronger 
in that location than the signal from Statiori WHOM, is 
strong enough to over-ride the interference occasioned by 
stations on the same and adjacent channels, j 

With reference to Station WKBO, it was shown that this 
station broadcasts programs of a very inferior quality to 
an area served also by Station WHOM, that jWKBO was 
recently placed in the hands of a receiver, arid that it is 
financially unable to properly continue operation. 

With reference to Station WBMS, no evidence was ad¬ 
duced. 

j 

i 

! • 
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Under present conditions, Jersey City and its entire 
metropolitan area, including Newark, Montclair, East 
Orange and Jersey City receives service from numerous 
clear channel and regional stations, both in New Jersey 
and in New York. 


Conclusions. 

1. The applicant station renders an average local com¬ 
munity service, is operated in accordance with modern en¬ 
gineering standards and substantially in accordance with 
the regulations of the Commission. Its programs are typi¬ 
cal of the programs of low power regional stations oper¬ 
ated on a time-sharing basis. 

2. The applicant is financially and technically qualified 
and prepared to extend and improve its present service 
should increased hours of operation be permitted. 

3. Programs broadcast by Station WHOM are superior 
to those of respondents, Stations WNJ and WKBO. 

4. The licensee of Station WNJ in the operation of said 
station has frequently been guilty of violations of the terms 
of its license and of the Commission’s regulations, and 
until recently has been operated with obsolete equipment 
and in a careles and negligent manner. 

5. Station WKBO is inadequately financed and renders a 
comparatively poor program service. 

6. The time division requirement between the stations 
involved in this case is an expedient resulting from the 
existence of an excess number of broadcasting stations at 
the time the Federal Radio Commission was established. 
Such time division is a handicap to the stations involved, 
financially and from an operating standpoint, and accord¬ 
ingly limits the maximum service to the listening public. 
In the opinion of the Examiner, under such circumstances, 

public interest, convenience and necessity would be 
522 served by a consolidation of assignments in a pro¬ 
gressive, well managed and adequately financed sta¬ 
tion such as Station WHOM, through the elimination of 
stations which do not meet standards of good broadcast¬ 
ing, such as Stations WNJ and WKBO. 

7. Although Station WNJ lays down a stronger signal 
in Newark than Station WHOM and therefore more easily 
over-rides any interference in that area, the elimination 
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of Station WNJ would deprive the area of no : substantial 
service not received from other existing stations. 

8. The elimination of Station WKBO would deprive the 
Jersey City area of no substantial broadcasting service not 
available through other existing stations. 

9. The record contains no evidence upon whi<ph a finding 
could be based, that public interest, convenience or neces¬ 
sity would be served by the granting to the applicant, of 
the operating time now assigned to Station WBMS. 

10. The granting of the applicant’s application for in¬ 
creased hours of operation would result in an iihprovement 
in the service of Station WHOM and in a more bfficient use 
of the frequency 1450 kc. 

11. In view of the foregoing it appears that public in¬ 
terest, convenience and necessity would best be served by 
granting to the applicant the hours of operation now as¬ 
signed to Stations WNJ and WKBO, and denying the 
applicant’s application in so far as it may be construed 
to request the hours of operation of Station WBMS. 

Recommendation. 

It is accordingly recommended that the applicant’s ap¬ 
plication be granted in part, for a change ih hours of 
operation from sharing time with Stations WNJ, WBMS 
and WKBO, to sharing time with Station WBMS, Station 
WHOM to use % time, and Station WBMS to use l A time, 
and that a modified license be issued to said applicant 
authorizing its operation % time. 

ELMER W. PRATT, 

Examiner. 

Submitted Julv 9, 1931. 

* 7 

I 

523 Federal Radio Commission. Received Aug. 27, 
1931. James W. Baldwin, Secretary. 

Received Aug. 27, 1931, Legal Division. 

Denied 9/1/31. F. R. C. J. W. B. 

Federal Radio Commission, Washington, p. C. 

Docket No. 1043. 

i 

In re Application of New Jersey Broadcasting Corporation 

for Modification of License. Operating Assignment Spec¬ 
ified: Frequency, 1,450 Kc.; Power, 250 Watts; Hours 

of Operation, Unlimited. 
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Motion. 

Comes now the Radio Investment Company, Inc. (Sta¬ 
tion WNJ), respondent in the above entitled proceeding, 
and moves that the Commission either consider the cir¬ 
cular of advertising matter sent out by Station WHOM in 
which they represent that they have a power of 500 watts, 
which circular was submitted to the Commission under date 
of June 3rd and acknowledged under date of July 16th by 
the Acting Secretary, and also a report which we under¬ 
stand the Department of Commerce Supervisor has sub¬ 
mitted in affidavit form, to the effect that Station WHOM 
is broadcasting with power substantially greater than that 
for which it is licensed; or that the Commission refer this 
cause back to Examiner Pratt for the purpose of taking 
additional testimony, for the following reasons: 

Examiner Pratt has made a Report No. 216 in which he 
makes no reference to the broadcasting by Station WHOM 
with excess power, although at the hearing on which the 
Report is based evidence was introduced to the effect that 
Station WHOM was broadcasting with excess power as 
evidenced by the red glow of its tubes, which the Commis¬ 
sioner’s engineer testified showed excessive power. (Tr. 
pp. 157, 163-164, 209, 211-212, 235). This additional evi¬ 
dence supporting the testimony of respondent, Station 
WNJ, was not available, and has been newly discovered 
since the hearing of April 22nd and 23rd, 1931. 

Respectfullv submitted, 

‘radio investment company, 

Bv GEORGE E. STRONG. 

GEORGE E. STRONG. 

HOLLAND and STRONG, 

Metropolitan Bank Bldg., 

Washington, D. C. 

To Paul M. Segal, Esquire, and Covington, Burling & 

Rublee: 

Please take notice that the above Motion has this day 
been filed with the Federal Radio Commission on behalf 
of WNJ. 

GEORGE E. STRONG. 

August 27, 1931. 
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524-545 September 3, 1931. 

Radio Investment Company, Inc., 

58 Market Street, 

Newark, New Jersey. : 

Gentlemen : 

You are hereby notified that the Commission bn Septem¬ 
ber 1 denied the motion filed in your behalf requesting the 
Commission to take into consideration a certain circular 
of advertising pertaining to Station WHOM in the matter 
of its decision of Examiner’s Report No. 216; aiid that the 
request that Examiner’s Report No. 216 be remanded to the 
Examiner was also denied. 

Yours very truly, 

JAMES W. BALDWIN, 

Secretary. 

MBA/edj. 

546 Federal Radio Commission. Received Jill. 27, 1931. 

James W. Baldwin, Secretary. 

I 

Federal Radio Commission, Washington, D. C. 

Docket No. 1150. 


In re Application of New Jersey Broadcasting Corporation 
(Station WHOM), Jersey City, New Jersey, for Modifi¬ 
cation of License. Assignment Requested: Frequency, 
1,450 Kc.; Power, 250 Watts; Hours of Operation, Un¬ 
limited. Present Assignment: Frequency, 1,450 Kc.; 
Power, 250 Watts; Hours of Operation, Shares Time 
with Stations WBMS, WNJ, and WKBO. 

Exceptions to Examiner's Report No. 216. 


Comes now the Radio Investment Company, Inc. (Station 
WNJ), respondent herein, and files these its Exceptions to 
the Report proposed by Elmer W. Pratt, Esquire, Exam¬ 
iner, upon the following grounds and for the following 
reasons: 


547 I. 

Exception No. 1. 

i 

The Examiner erred in that he did not find that Jersey 
City, although with less population than Newark, now 





188 


RADIO INVESTMENT COMPANY, INC., VS. 


receives an abundance of radio service and more purely 
local radio service and programs than does Newark, and 
that there is no showing in this record that there is need 
for additional broadcasting facilities in Jersey City. 

Exception No. 2. 

The Examiner erred in that he did not find that appli¬ 
cant’s owner, Mr. O’Melia, uses applicant’s station as an 
adjunct of his Outdoor Advertising Agency, and that he 
personally broadcasts a program for his agency each Sun¬ 
day, and that until recently the only two revenue producing 
programs were from said agency and the Bergen Trust 
Company, with whom Mr. O’Melia is also connected; that 
solicitors for the agency also solicited for the station; that 
the station advertises the agency and the agency advertises 
the station on its bill boards, charging the station nothing 
for this service, or at most merely the cost of painting, but 
never charging rental; that applicant expects to sell stock 
to finance its operating losses. 

Exception No. 3- 

The Examiner erred in that he did not find that a typical 
program of applicant consists of a Board of Education pro¬ 
gram advising the parents of what the children are study¬ 
ing, the policies of the school board, etc., given only 
548 in the daytime; a song by one of the operators of the 
station; a program advertised as “to be announced” 
or “studio program”, which means electrical transcrip¬ 
tions or phonograph records; a soprano solo; “Stella, the 
Astrologer”, who gives the astrology of listeners either by 
mail or over the air; and commercial announcements. 

Exception No. 4. 

The Examiner erred in that he did not find that applicant 
was first licensed the early part of 1930, having bought old 
assembled equipment, and then gradually modernized it 
until it was good the latter part of 1930, but poorly assem¬ 
bled; that applicant’s station was off its frequency in 1930; 
that since the early part of 1931 there have been 100% 
changes in circuit and wiring of said equipment; that there 
was testimony tending to show that event as late as immedi¬ 
ately prior to the hearing applicant had used excessive 
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i 

power, overheated its tubes, caused distortion, |and other¬ 
wise improperly operated its station. 

i 

i 

Exception No. 5. 

The Examiner erred in that he did not find thdt respond¬ 
ent, WNJ, was first licensed in April 1923; that [there is no 
evidence that WNJ had ever violated any of the Commis¬ 
sion’s rules or regulations prior to the summer of 1930, 
when, after operating troubles developed, changes in equip- 
were made and steps taken which enabled it to maintain 
operation in accordance with Commission’s requirements, 
and even superior to the Commission’s require- 
549 ments; that the Federal Radio Commission after a 
hearing in December, 1930, at which all df the facts 
relative to WNJ’s ownership, management, operation and 
service were presented, granted it a renewal of; its license 
and specifically found that its license should be renewed in 
the public interest. 

Exception No. 6. 

The Examiner erred in that he did not find that respond¬ 
ent’s programs are of a local community nature, of par¬ 
ticular interest to the city of Newark, including special 
programs for Newark’s large foreign-speaking population, 
which programs are not otherwise available, land which 
peculiarly fill their needs. WNJ’s programs are varied, 
including produce market reports of particular; interest to 
truck farmers, local news flashes, music, health talks, maga¬ 
zine reviews, local sporting events, etc. Some time ago it 
was operat ing at a profit but due to the business I depression 
it is about breaking even. 

i 

I 

Exception No. 7. 

The respondent excepts to the finding appearing on sheet 
2', paragraph 4, that applicant WHOM is able to meet all 
obligations and to continue to operate at a deficit, and that 
failure to operate on a commercially successful basis has 
been due largelv to its limited time. 

\ 

Exception No. 8. 

The respondent excepts to the finding appearing on sheet 
2, paragraph 5, with regard to the claim that WHOM has 
three well-equipped studios. 

i 

i 

i 

i 
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550 Exception No. 9. 

The respondent excepts to the findings on sheet 2, para¬ 
graph 6, to the effect that WHOM’s transmitter is modern 
and efficient and to the use of the misleading word “ sub¬ 
stantially’ ’ complying with engineering standards and 
regulations of the Commission, as ‘ ‘ substantial ” compli¬ 
ance is not compliance but only partial compliance, and is 
therefore misleading. 

Exception No. 10. 

The respondent excepts to the finding appearing on sheet 
3, paragraph 1, to the effect that the applicant has con¬ 
tributed substantially to the broadcasting of electrical 
transcriptions and the production of same and improved 
methods of broadcasting same. 

Exception No. 11. 

The respondent excepts to the finding appearing on sheet 
3, paragraph 3, with the exception of the next to the last 
sentence in said paragraph relating to broadcasting mat¬ 
ters of interest to foreigners, which finding is not excepted 
to as this is one of the outstanding services rendered by 
the station. 

Exception No. 12. 

The respondent excepts to the finding beginning on sheet 
3, paragraph 6 and ending on sheet 4 y paragraph 3. 

Exception No. 13. 

The respondent excepts to the findings and conclusions 
Nos. 1-4, 6-7,10-11. 

551 Exception No. 14. 

The respondent excepts to the finding and recommenda¬ 
tion appearing on sheet 6 of the proposed Report. 

II. 

Argument in Support of Exceptions. 

Exception No. 1. 

There are three part-time stations in Jersey City, and 
only two in Newark rendering a purely local service. The 
programs of applicant, WHOM, duplicate existing service, 
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such as phonograph records, electrical transcriptions, 
musical numbers, fashions, etc., which can be received from 
regional and national stations in and near Jersey City. 
The only distinctive program is the school program, which 
is of questionable value in that it merely purports to tell 
the parents that which the children tell them |and which 
they can read in their local newspapers, to-wit, ithat which 
the children are studying and what the local school board 
is doing. There is no certainty that this program will be 
continued now that Mr. O’Melia is no longer on the school 
board. It is not contemplated to use the additional time 
requested for programs of local interest, but the purpose 
of the application is to provide programs of locjal interest 
to cities other than Jersey City, which cities applicant sta¬ 
tion could not serve because its range is limited by inter¬ 
ference from stations on applicant’s frequency and ad¬ 
jacent frequencies. (Tr. pp. 18-21.) 

i 

552 Exceptions Nos. 2 and 3. 

The facts are that the station has rendered j such poor 
service to .Jersey City that it has been a failure and oper¬ 
ated at a loss up to the time of the hearing, its principal 
sources of revenue being from companies that the presi¬ 
dent of the broadcasting company is connected with. It 
would seem clear that if the station’s programs >vere meri¬ 
torious and its service good, there would be sufficient local 
support at least to permit it to break even. The best evi¬ 
dence that WNJ’s programs are in fact superior to those 
of WHOM lies in the fact that two days prior to the hear¬ 
ing WHOM hired Mr. Mack, the program manager of 
WNJ who had full charge of its programs and was the 
principal witness with regard to programs at the time of 
the hearing with regard to renewal of license. If WNJ 
had been rendering inferior programs the fault was Mr. 
Mack’s, and if that had been true WHOM would not have 
employed Mr. Mack. The fact that WNJ has operated at 
a profit in the past and that it now is not operating at a 
loss and that it has been in operation since 1923| would in¬ 
dicate that it is better operated and rendering a better 
service than WHOM, with its operating losses, its lack 
of support of local merchants; and the conflicting testi¬ 
mony of its witness as to whether or not it will continue 
to operate at a deficit. 


i 

i 
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It must not be overlooked that WHOM represents a com¬ 
paratively recent adventure into the field of broadcasting, 
an unprofitable one; that this adventure was undertaken 
with full knowledge of the time division; and the nature of 
its operation and service, and the frequent changes in 
equipment would at least indicate the possibility that 
WHOM represents a promotion of an ephemeral character, 
and that its expenditures on programs were more 

553 for the purposes of a hearing and impressing this 
Commission than for the interests of the public, 

having in mind that it expects to sell stock to finance its 
operating losses. (Tr. pp. 4-45, 48-56, 146; WNJ’s Ex¬ 
hibit 8.) 

Exception No. 4. 

The testimony of applicant’s own engineer showed that 
even as late as the last of 1930 the equipment was poorly 
assembled. Surely there has not been a sufficient time 
elapsing since the attempted modernization and assembling 
of applicant’s transmitter to justify the Commission in 
considering this a deserving station whose facilities should 
be increased at the expense of WNJ. (Tr. pp. 85-86, 155- 
158, 161-219, 223 (e, f, h, j) 235, 240-247, 251-253, 258-260, 
265-272; WNJ’s Exhibit 8.) 

Exceptions Nos. 5 and 6. 

The Examiner entirely overlooks the Commission’s own 
decision in connection with the renewal of license of WNJ, 
Docket Nos. 1036 and 1037, filed May 15th, 1931, granting 
a renewal of license to WNJ, notwithstanding its operating 
and equipment difficulties and pointing out that one im¬ 
portant feature of its programs are those designed to reach 
the large foreign population located in Newark. He 
laments the difficulties of time division from which WHOM 
suffers, but has no comment to make with regard to WNJ’s 
similar position, and seems to think that owners who ac¬ 
quired a station in February of 1930 on a time division 
basis are more deserving of assistance, principally eco¬ 
nomic, then a station which began operating in 1923, oper¬ 
ated at a profit under a time division basis before the de¬ 
pression, renders a distinctive service, which WHOM 

554 does not do, had a good operating record for seven 
years and when difficulties developed promptly cor- 


i 

i 

! 
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rected them, and went through the unprofitable years of 
radio. Surely WNJ with its long years of operation is en¬ 
titled to more consideration than a newcomer who is oper¬ 
ating his station as an adjunct of another business and is 
doubtless making a profit out of that, other business which 

is not reflected in the revenues of the broadcasting station. 

i 

Exception No. 7. 

The Examiner overlooks the conflicting testimony with 
regard to the willingness of the applicant to continue oper¬ 
ating at a deficit and blames the fourway division of time 
for the operating losses, and seems desirous Of rendering 
financial assistance to the applicant at the expense of re¬ 
spondent, totally ignoring the fact that many Rations have 
a division of time and are operating successfully and in the 
public interest, else they would not have theit licenses re¬ 
newed, and that if as a matter of fact time division is 
uneconomic and unwise, then time will correct that situa¬ 
tion. This will be discussed later. 

i 

i 

Exception No. 8. j 

i 

The findings of fact with regard to the studios of WHOM 
which are located in other cities than Jersev Citv, which 
cities WHOM cannot serve, support our contention that 
this is a promotion, that the application is not in good faith; 
that the testimony with regard to studios and the creation 
of sudios elsewhere must be considerablv discounted or 
valueless in view of the impossibility of serving those 
cities; that the station is either misrepresenting its 
555 ability to serve these cities to the people of these 
cities and the advertisers, or that it is using these 
studios solely to impress the Commission. The record does 
not support the finding that these studios are well equipped 
and in fact if they were it would indicate poor business 
management, since these cities cannot be served with ap¬ 
plicant’s present power, equipment and frequency assign¬ 
ment. 

Exception No. 9. 

The testimonv is contrarv to the finding of the Examiner 
that applicant’s transmitter is modern and efficient, as it 

13—5546a 
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is constantly being changed, does not serve the entire city 
of Jersey City, gives a distorted signal, and has been and 
is in need of considerable improvement. 

Exceptions Nos. 10, 11 and 12. 

Applicant is not manufacturing, inventing or improving 
electrical transcriptions. It has merely used a standard 
electrical transcription set and its only contribution has 
been to use the set. There is no evidence that it has made 
any contributions to this type of broadcasting or produced 
transcriptions or improved methods of broadcasting same; 
in fact, Mr. O’Melia testified at the hearing in December 
in Dockets 1026 and 1037, (p. 252) that the electrical tran¬ 
scriptions contained too much direct advertising and were 
obnoxious, and that the public preferred other programs, 
and on page 259, that Station WHOM used phonograph 
records at night. True, this evidence is not in this record, 
and neither is the testimony upon which the Examiner 
made findings of fact, beginning on sheet 3 with para¬ 
graph 3. 

The Examiner permitted WHOM after the close of the 
hearing but pursuant to permission which was first 
556 denied and then granted, to place in the record 
photostat copies of a part of the testimony given 
at the December hearing in which respondent, WNJ, was 
the applicant for improved facilities and a renewal of li¬ 
cense. No opportunity was afforded WNJ to answer, ex¬ 
plain or meet this testimony. The Examiner in his findings 
of fact accepted this testimony, notwithstanding the fact 
that this hearing in many particulars explained and an¬ 
swered this former testimonv. Notablv, in connection with 
the broadcasting of foreign languages, it was made clear 
that only short announcements were in foreign languages; 
that the music was foreign, and that the management was 
generally aware of everything of any importance which was 
broadcast. (Tr. pp. 103, 128-129.) Phonograph records 
and transcriptions are used but 3 hours a week (Tr. 133). 

The Alex Smith broadcasts were further explained at 
the time of the hearing, and popularity shown. The evi¬ 
dence disclosed a very diversified program of local interest 
and appeal to Newark, and not merely a duplication of 
programs which other stations can and do render, such as 
WHOM broadcasts in Jersey City. (Tr. 106-107.) 
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The Juvenile Delinquency program is one <t)f the many 
interesting and commendable programs which the station 
broadcasts, and which the Examiner finds to be unsubstan- 
tial in direct conflict with the Commission’s findings of 
May 15th, 1931. Likewise, the difficulty with regard to 
deviations, phonograph records, etc., were passed upon by 
the Commission and decided favorablv to WNJ in view of 
its promptly correcting same. The Examiner makes no 
findings with regard to WHOM’s quoting prices, mislead¬ 
ing the public as to what its programs actually are, using 
the station as an adjunct of a billboard agency, en- 
557 gaging in point to point communication through ask¬ 
ing listeners to request their astrology and receiv¬ 
ing answers over the air, using poorly assembled equipment 
from February, 1930, to January, 1931, etc. 

The evidence on which these findings of fabt are based 
was placed in the record without having complied with the 
Commission’s rules and regulations, as no photostat copies 
were submitted at the time of the hearing. Respondent, 
WNJ, in a motion filed May 1st, 1931, moves the Commis¬ 
sion to strike from the record applicant’s Exhibit “A” as 
not being in compliance with General Order 9$ of the Com¬ 
mission, as incomplete and misleading, being only a partial 
disclosure of the record, and as being unfair and unjust to 
respondent because it had no opportunity to! answer, ex¬ 
plain or justify this evidence. 

The Examiner apparently believes that it is his duty and 
that he has the right to question the decisions! of the Com¬ 
mission and in effect to recommend that WNJ’s license be 

i 

not renewed, as there is no pretense in the report that 
WHOM can or will serve Newark, and the effect of the 
report is merely to recommend that the decision of May 
15th be reconsidered. Respondent, WNJ, had a right to 
assume that the decision of May 15th was final; that it was 
not to be harassed and persecuted and tried again for the 
same offense. It was not notified that the question of a 
renewal of its license was at issue, unless WHOM could 
render a service to Newark superior to that! which WNJ 
was rendering, and for which the Commission had but 
recently renewed its license, as serving public interest, con¬ 
venience, and/or necessity; it assumed that the Commis¬ 
sion and its agent, the Examiner, would not further injure 

i 
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it by finding, recommending or deciding that this service in 
the public interest must be discontinued and the 
558 years of operation in reliance on fair and equitable 
treatment would be disregarded. This attempt to 
reconsider the question of renewal of license represents a 
denial of due process of law and closely approaches per¬ 
secution. 


Exception No. 13. 

The conclusions of the Examiner are for the most part 
contrary to the evidence. The use of the word “substan¬ 
tial” in connection with compliance with the modern en¬ 
gineering standards and the regulations of the Commission 
is in effect to say that it has not complied with such stand¬ 
ards and regulations but only with many or most of said 
standards or regulations. There has not been a sufficient 
time during which the present owners of applicant’s station 
have owned it to determine whether it is financiallv and 
technically qualified to extend and improve its service. Sta¬ 
tion WHOM’s programs are inferior to those of respond¬ 
ent’s, as evidenced by its employment of WNJ’s program 
manager, Mr. Mack, who testified at the hearing on WNJ’s 
application for improvement of facilities in December and 
who had full control of WNJ’s programs. (Tr. p. 146.) 

WNJ’s programs are distinctive and are not duplicated 
by other stations in its area, as evidenced by the Commis¬ 
sion’s own grounds for decision of May 15th in which it 
states that these programs would not otherwise be avail¬ 
able and are peculiarly fitted to Newark’s needs. There is 
no evidence that any other station could or would cooperate 
with the community and render distinctive, interesting pro¬ 
grams and serve public interest as WNJ is doing. Cer- 
tainlv WHOM cannot do so, because of the limitations of its 
service area due to interference from other stations on the 
same and adjoining frequencies. The only programs 
559 of WHOM which are not duplicated by other stations 
in its area are those relating to the schools, which are 
duplicated by the children and in their reports to their 
parents, and by the local newspapers, and even these school 
programs may be discontinued now that Mr. O’Melia is no 
longer a member of the school board. (Tr. 100-109,117-119, 
126-133, 136-139, 146-153.) 
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The Examiner in his conclusion No. 6, impliedly criticized 
the Commission for licensing stations on a time division 
basis. He seems to think that this is not in the public in¬ 
terest; that it is a mere expedient adopted niot in the in¬ 
terests of the public but in the interests of the stations, and 
lie states that it is a handicap to the stations and limits 
their service to the public. He expresses the opinion that 
it is in the public interest to take local radio facilities from 
Newark, the larger city, and give them to Jersey City, the 
smaller city, and thereby enable WHOM to establish studios 
in Newark, Hackensack, etc., and put on programs of local 
interest to Newark and Hackensack but which the people 
of those cities could not hear and which of course would not 
be of interest to Jersev Citv. He does not seem to realize 

f %> 

that some service is better than no service; that part time is 
better than no time; that it is in the public interest to be 
able to hear a local program for a part of the time each day, 
even though the station cannot make as much money as 
would otherwise be possible. If time division is not in the 
public interest and is economically unsound, then the Com¬ 
mission is wrong in repeatedly granting licehses to part 
time stations dividing time, and it would seem j that all part 
time dividing stations realizing that they are not serving 
public interest and must lose money would discontinue 
broadcasting. 

The best evidence that the Examiner is in error in his 
opinion is the fact that stations are applying for part 
560 time and are going to the trouble and expense of 
broadcasting on that basis and of defending that 
part time before the Commission. The Comipission itself 
is aware that important business interests have been willing 
to pay substantial sums of money for the privilege of own¬ 
ing part or all of part time dividing time stations. The 
Examiner’s own findings of fact are in direct j conflict with 
his conclusions, as the elimination of Station! WNJ would 
deprive its large foreign population of a distinctive service 
which the Commission has found served public interest. It 
would deprive its large colored population of a distinctive 
service. It would deprive Newark’s people of local news, 
local produce market reports, local sporting • events; and 
the community of the assistance of a radio station in pro¬ 
moting its social, economic and political welfare. 


i 
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The Examiner would have been taking a very optimistic 
view of the showing of WHOM if he had recommended that 
it receive an additional one-fourth time taken from the 
other local station (WKBO) so that it would be receiving 
one-half time, as it is submitted that the showing of WHOM 
as to programs, equipment and efficient management does 
not merit an improvement in facilities. To follow the 
recommendation of the Examiner would be to place WHOM 
on the air at the same time as WNJ, creating intolerable 
interference, as they are but eight miles apart, or in effect 
to redecide the issues decided May 15th without any new 
facts being submitted and in the face of a constant improve¬ 
ment of programs and equipment on the part of WNJ. 

Exception No. 14. 

Applicant asks full time operation, but until it has oper¬ 
ated at least for several months without having to re-wire 
or change its equipment, without an operating loss, 
561 or the assistance of a billboard agency, and with 
programs which are distinctive and which there is 
some indication the people of Jersey City like, desire or 
need, and with a signal which can be heard in northern 
Jersey City without flutter, cross-talk, whistle, or distor¬ 
tion, it is not deserving of an improvement in facilities. 

III. 

Conclusion. 

The Commission should deny this application on the part 
of Station: WHOM for improvement in facilities. 

Oral argument is requested. 

Respectfully submitted, 

GEORGE E. STRONG, 
GEORGE E. STRONG, 

Attorney for Respondent. 

HOLLAND & STRONG, 

Metropolitan Bank Building, 

Washington, D. C. 

District of Columbia, ss : 

George E. Strong, being duly sworn, deposes and says 
that one copy of the above has been mailed to all parties 
appearing at the hearing on the above application. 

GEORGE E. STRONG. 
GEORGE E. STRONG. 


I 
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Subscribed and sworn to before me, a Notairy Public in 
and for the District of Columbia, this 27th <iay of July, 
A. D. 1931. | 

[Seal Lillian K. Lindquist, Notary Public, District of 

Columbia.] 

LILLIAN K. LINDQUIST, 
LILLIAN K. LINDQtTIST, 

Notary Public. 

My commission expires Nov. 17, 1933. 

562 5578. 

| 

Federal Radio Commission, Washington, D. C. 

Docket No. 1150. j 

In re Application of New Jersey Broadcasting Corporation 
(Station WHOM), Jersey City, New Jersey, for Modifica¬ 
tion of License. 

Statement of Facts, Grounds for Decision, and Order of 

the Commission. 

Preliminary Statement and the Issues. 

This proceeding arose upon an application filed by New 
Jersey Broadcasting Corporation (Station ^\ 7 HOM) for 
modification of license./ This station now operates upon 
the frequency of 1450 kc., with 250 watts power and shares 
time with Stations WNJ, WKBO, and WBM§. Authority 
is requested to operate unlimited time. No change of fre¬ 
quency or power output is involved. Hearing on the ap¬ 
plication was held April 22 and 23, 1931, before Examiner 
Pratt. Stations WNJ and WKBO appeared ad respondents 
and station WBMS, another respondent notified, was not 
represented. The Examiner’s report, recommending that 
the applicant be authorized to operate three-fourths (%) 
time, and station WBMS to operate the reihaining one- 
fourth (%) time was submitted July 9, 1931.j Exceptions 
to the Examiner’s report were duly filed and oral argu¬ 
ments requested by respondent stations WNJ land WKBO. 
Motions were filed by stations WNJ and W'KBO to remand 
the case to the Examiner for the purpose of taking further 
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testimony. The motion filed by WKBO was denied August 
11, 1931, and that filed by WNJ denied September 1, 1931, 
by the Commission. 

The issue in this case is whether or not the public interest, 
convenience and/or necessity would be served by the grant¬ 
ing of unlimited time operation to the applicant station 
WHOM and the consequent forfeiture of the facilities now 
assigned stations WNJ, WKBO and WBMS. 

Statement of Facts. 

The applicant, New Jersey Broadcasting Corporation, is 
engaged exclusively in the broadcasting business, the stock 
of the company being held by Laurent J. Tonnelle and 
Harry T. O’Melia. The former, occuping the position of 
vice-president and general manager, devotes his entire time 
and attention to the management and operation of Station 
WHOM. He has had extensive business experience, includ¬ 
ing experience in connection with a music publishing busi¬ 
ness and for a number of years was State Water Supply 
Commissioner of the State of New Jersey. Mr. O’Melia was 
until recentlv President of the Board of Education of Jer- 

y 

sey City; he is one of the outstanding citizens of that city, 
has been active in civic affairs for the past 20 years and 
now occupies the positions of president of the Bergen Trust 
Company, and president of the O’Melia Outdoor Advertis¬ 
ing Company. 

Station WHOM has been operated in cooperation with 
local civic, community and municipal organizations. About 
30% of its broadcasting time is devoted to educa- 
563 tional features, consisting in part of a regular course 
of lectures and talks broadcast in cooperation with 
the Department of Education of the city. About 20% of 
the operating cost of the station is met by commercially 
sponsored programs. 

The station in its operation was met with a deficit in 1930 
of approximately $30,000, out of a total expenditure of be¬ 
tween $80,000 and $85,000. The applicant company is finan¬ 
cially able to meet all its obligations and is able and will¬ 
ing to continue to operate at a deficit if necessary. Fail¬ 
ure to operate on a commercially successful basis has been 
due largely to the four-way time division requirement con¬ 
tained in the station’s license. The station’s growth and 
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activities have also been hampered by this requirement 
which makes it difficult to plan programs for a long periou 
in advance and also results in inconvenience to the listening 
audience. 

Station WHOM has been devoted largely to broadcasting 
features of local interest, and in connection with the in¬ 
stant application, proposes the establishment of additional 
studios in other communities in and about Jersey City, so 
as to provide as complete facilities as possible for the broad¬ 
casting of such features as may be of interest to such com¬ 
munities. Studios are either in operation or; planned at 
Newark, Hackensack, East Orange and Montclair. It is 
proposed to use 45 hours per week in broadcasting from 
Newark, 20 hours from Hackensack, 20 hours from East 
Orange and 41 hours from Jersey City. Station WHOM 
already has three well equipped studios, with modern de¬ 
vices for monitoring fading, specially designed speech input 
equipment, and adequate facilities for testing the condition 
of equipment. 

Although of composite design, the applicants transmitter 
employs direct crystal control and high percentage modu¬ 
lation, and is otherwise modern and efficient^ 

The personnel consists of a technical staff, including an 
experienced and well qualified consulting engineer, who 
devotes a considerable part of his time to thijjs station. A 
chief announcer is employed, who has had Extensive ex¬ 
perience in the theatrical business. 


With reference to Station WNJ, one of the jrespondents, 
it appears that the stock of the Radio Investment Company, 
Inc., licensee of this station, is almost entirely owned by 
Herman Lubinsky, who is engaged in the real estate busi¬ 
ness and the operation of a store selling ra^lio receiving 
sets and equipment. This respondent has assets composed 
of Station WNJ, real estate, automobiles arid stock of a 
total value of approximately $100,000, and I liabilities of 
about $10,000. Included in the $100,000 worth |of assets, the 
good will of the station is carried at $40,000. 

While this station has to a certain extent tteen available 
for use of community and charitable organizations, its pro¬ 
grams, generally are inferior to those of the Applicant sta¬ 
tion, and consist in large measure of talks by Mr. Lubinsky, 
who broadcasts under the name of Alec Smith. One of the 
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“Alec Smith” features is the radio question box, occupy¬ 
ing two hours each Sunday morning, during which time 
questions regarding radio receivers are answered, and in 
which prices are quoted and opinions given as to the merits 
of various types of radio apparatus. He solicits letters, 
does much direct advertising and quotes merchandise prices. 

“Alec Smith” is also on the air one-lialf hour on 
564 Thursday evenings, and on many other occasions 
when it is necessary to take up time or to fill up blanks 
in the program schedule. Musical features consist almost 
entirely of phonograph records. Much of the station’s pro¬ 
gram time is devoted to matters of interest to foreigners, 
including Lithuanians, Italians, Germans and Hungarians, 
and there are broadcast many programs of particular in¬ 
terest to colored people. Many of the announcements and 
programs are given in foreign languages, and the man¬ 
agement of the station is unaware of their contents. 

One of the better features is a sponsored program, educa¬ 
tional in nature, on the subject of juvenile delinquency and 
methods of reducing it. 

Rates charged for sponsored programs are not standard, 
and it appears that this respondent sells time at any price 
which can be secured. 

On July 10, August 7 and 21, and September 4 and 5, 
1930, Station WNJ deviated from its assigned frequency, 
from 800 to more than 8,000 cycles, in violation of the Com¬ 
mission’s General Order No. 7, then in existence. The ex¬ 
planations given for these deviations were that the crystal 
developed dual frequency and cracked; that the room tem¬ 
perature went above the crystal chamber temperature and 
that freakish operation resulted from making temperature 
adjustments. 

At the time of these deviations the crystal chamber tem¬ 
perature was maintained at 30 degrees Centigrade and dur¬ 
ing the month of July the room temperature rose above 
the normal temperature of the crystal chamber with the 
result that there was a variation in frequency. The prac¬ 
tice of the licensee under such circumstances was to remove 
the upper portion of the heating chamber and so arrange 
an electric fan as to permit same to blow air upon the 
crystal on the theory that this would cure the deviation. 
At the time of the cracking of one of the crystals, a new 
crystal was ground by employees of the station. This home- 


FEDERAL RADIO COMMISSION ET AL. | 203 

made crystal was checked for accuracy against a crystal 
contained in an oscillator at the station used for the pur¬ 
pose of checking the frequency of the transmitted, neither 
the crystal in the transmitter or the crystal in the oscil¬ 
lator having been checked against any laboratory standard. 
This new crystal was ground in August, and some time in 
September was found to be inaccurate. Respondent has 
always relied upon the Department of Commerce to advise 
him if and when Station WNJ was operated off frequency. 
This is the only accurate method of crystal checking the 
station has had. Up to a short time before the hearing 
spare crystals were not maintained. 

The evidence in this case clearlv indicates that it is not 

•j 

good engineering practice to operate a crystal at a tem¬ 
perature that may be exceeded by the room temperature; 
that the whole purpose of using temperature control is to 
keep the crystal temperature above the room terqperature 
so that the changes in the room temperature wcjuld have 
little or no effect on the crystal; that it is not gpod engi¬ 
neering practice to attempt to remedy deviation in the 
frequency by turning an electric fan on the crystal; that 
it is necessary for efficient operation that a station have 
additional crystals maintained at the same tempelrature as 
the control crystal in case of a break down, a4 it often 
takes as much as 12 hours to heat a crystal to the proper 
temperature; that cracking of crystals is frequejit in sta¬ 
tion operation, and the maintenance of spare crystals at 
the proper temperature eliminates the probability of freak 
operation and frequency deviation at such time; that there 
is no reliability to the method of frequency checking main¬ 
tained at Station WNJ, i. e., checking two crystals against 
each other but neither against a standard, for the 
565 reason that it would be impossible to tell jvhich one 
was faulty, if either of the crystals was off jfreqency; 
that the frequency deviations above described Swere not 
beyond the control of the management of the station but 
indicate a carelessness in technical operation, and that fail¬ 
ure to have sufficient number of accurate and properly 
heated crystals is contrary to good engineering practice. 

On August 24, October 4 and 11, 1930, Station WNJ 
broadcast phonograph records without proper announce¬ 
ments, in violation of the Commission’s General brder No. 
78. 
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Prior to December 17, 1930, Station W'NJ was operated 
with a power of 292.5 watts, although authorized to use 
only 250 watts. 

Since December, 1930, when a hearing was held on Sta¬ 
tion WNJ’s application for renewal of license, the trans¬ 
mitter of this station has been modernized, spare crystals, 
properly calibrated, are maintained, dual crystal heating 
chambers have been installed and the station now is oper¬ 
ated with automatic frequency control and high percentage 
modulation. Station WNJ is is not operated at a profit 
and its gross income is less than $2,000 per month. 

The area which the applicant serves includes Newark, 
Brooklyn, Montclair, East Orange and the major part of 
Jersey City. Station WHOM located in the southern part 
of Jersey City, is about 8 miles from WNJ’s transmitter 
in Newark, and delivers a good signal in all directions for 
distances of from 8 to 10 miles except to the northwest 
where, due to attenuation on account of steel buildings in 
the business section of Jersey City, the field intensity is 
materially reduced. 

Due to the heterodyne and cross-talk interference from 
stations operating on 1450 kc, and adjacent frequencies, the 
signal laid down by Station WHOM is not strong enough 
to render adequate service to the entire Newark area. The 
signal laid down by Station WNJ in Newark being consid¬ 
erably stronger in that location than the signal from Sta¬ 
tion WHOM, over-rides the interference occasioned by sta¬ 
tions on the same and adjacent channels. 

During the course of the hearing there was offered on 
behalf of Station WKBO certain documentary evidence 
which was inadmissible and, therefore, not considered. 

Station WKBO, owned and operated by Camith Corpora¬ 
tion, is located in Jersey City, N. J. Low rates are charged 
to advertise and time is sold at fifty cents per announce¬ 
ment. The area served by this station also receives service 
from Station WHOM. 

On March 31, 1931, a decree was entered in Chancery of 
New Jersey, decreeing Camith Corporation (Station 
WKBO) to be insolvent and ordering the appointment of 
a receiver, it appearing to said court that the defendant 
corporation was without funds to meet its existing obliga¬ 
tions and carry on its business. 
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With reference to Station WBMS, no evidence was ad¬ 
duced. 

Under present conditions, Jersey City and its entire met¬ 
ropolitan area, including Newark, Montclair and East 
566 Orange, receive service from many clear channel and 
regional stations located in both New Jersey and 
New York. 

The present license for Station WNJ, effective from May 
15, 1931, to November 1, 1931, and the present license for 
Station WKBO, effective from April 30, 1931, to! November 
1, 1931, were issued upon and contain the following term 
and condition: 

i 

“The Commission reserves the right during said license 
period of terminating this license or making effective any 
changes or modification of this license which ma^ be neces¬ 
sary to comply with any decision of the Comnfission ren¬ 
dered as a result of any hearing held under the }'ules of the 
Commission prior to the commencement of this;license pe¬ 
riod or any decision rendered as a result of any| such hear¬ 
ing which has been designated but not heard prior to the 
commencement of this license period.” 

The Exceptions. 

The exceptions to the Examiner’s report, filed by Station 
WNJ, and many of the exceptions to said report filed by 
WKBO, raise no substantial questions not necessarily in¬ 
volved in a consideration of all facts presented jin this rec¬ 
ord. Much of the matter recited in the exceptions filed by 
WKBO is with reference to facts not adduced fey evidence 
in this record. 

Grounds for Decision. 

On the record in this case the Commission is of the opin¬ 
ion and so finds: 

1. The applicant station is operated in an efficient man¬ 
ner and offers programs that are varied and of; interest to 
the listening public. 

2. The operating time division now existing between the 
applicant station and Stations WNJ and WKBO is a handi¬ 
cap to the stations involved, from both financial and oper¬ 
ating standpoints, and seriously limits the maximum serv¬ 
ice of the station to the listening public. 
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3. The applicant is financially and technically well quali¬ 
fied and prepared to extend and improve its present service 
should additional operating time be authorized. 

4. The programs broadcast by the applicant station are 
superior to those of Station WNJ. 

5. In the operation of Station WNJ, the licensee has fre¬ 
quently violated the terms of the license therefor and the 
regulations of the Commission. 

6. The record in this case indicates that Station WKBO 
is inadequately financed and without funds to meet its ex¬ 
isting obligations and carry on its business. 

7. The deletion of Stations WNJ and WKBO would de¬ 
prive the service areas of those stations of no substantial 
broadcasting service not available from many other exist¬ 
ing stations. 

567-569 8. There is no showing made in this record 

which would sustain a finding that public interest, 
convenience and/or necessity would be served by granting 
to the applicant station the operating time assigned Station 
WBMS or the consequent forfeiture of the facilities now 
assigned that station. 

9. The granting of the application in so far as the oper¬ 
ating time now assigned stations WNJ and WKBO is con¬ 
cerned would result in an improvement in the service of 
station WHOM and in a more efficient use of the 1450 kilo¬ 
cycle frequency. 

10. The granting of the application for unlimited time 
operation would not serve the public interest, convenience 
and/or necessity. 

11. Public interest, convenience and/or necessity would 
be served by granting to the applicant station the operating 
time now assigned to Stations WNJ and WKBO. 

Order. 

On consideration of the evidence in this case, the Exami¬ 
ner’s report, and the exceptions thereto, it is accordingly 
ordered: 

(1) That the requests of the Radio Investment Company 
(Station WNJ) and Camith Corporation (Station WKBO) 
for oral argument be, and the same are hereby, denied: 

(2) That the exceptions to the Examiner’s report filed 

bv Radio Investment Company (Station WNJ) and Camith 
& 


I 
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Corporation (Station WKBO) be, and the same are hereby, 
overruled: 

(3) That the application of New Jersey Broadcasting 
Corporation (Station WHOM) for modification j of license 
be granted in part, to authorize the applicant to operate 
three-fourths (%) time on its present assigned; frequency 
of 1450 kc, and station WBMS to operate the iremaining 
one-fourth (14) time; 

(4) That the Secretary of the Commission be,; and he is 
hereby, directed to issue a modified license to N|ew Jersey 
Broadcasting Corporation (Station (WHOM) authorizing 
the operation of Station WHOM on the frequency of 1450 
kc with power output of 250 watts and to operate three- 
fourths (%) time, Station WBMS to operate tile remain¬ 
ing one-fourth ( 14 ) time; 

(5) That the existing temporary radio broadpasting li¬ 
censes heretofore issued to Radio Investment i Company 
(Station WNJ) and Camith Corporation (Station WKBO) 
be, and the sare are hereby, terminated in accordance with 
the conclusions herein reached and the terms and condi¬ 
tions of said licenses; and 

6. That this order shall be effective twenty |(20) days 
from the date hereof. 

Lafount, Commissioner, dissents. 

Filed October 23, 1931. . j 

570 Federal Radio Commission. Received Oct. 27, 
1931. James W. Baldwin, Secretary, by L. H. 

W. D. L. Starbuck. Rec’d Oct. 28, 1931. To Legal 
11/2/31. ! 

WNJ. Received Nov. 2, 1931. Legal Division. 

Federal Radio Commission, Washington, ]). C. 

Docket No. 1150. ! 

In re Application of New Jersey Broadcasting Corpora¬ 
tion (Station WHOM), Jersey City, New Jersey, for 

Modification of License. 

i 

Motion for Rehearing. 

Comes now the Radio Investment Company, Inc. (Sta¬ 
tion WNJ), and the Camith Corporation (Station WKBO), 
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respondents in the above numbered and entitled cause, and 
file this their Motion for a Rehearing herein, and for such 
motion prays this Honorable Commission to set aside the 
findings of this Federal Radio Commission and the state¬ 
ment of facts, grounds for decision, and order of said Com¬ 
mission filed October 23rd, 1931, and for the following rea¬ 
sons to give your respondents a new hearing, to-wit: 

1 . 

Since the date of the hearing herein, to-wit April 22nd 
and 23rd, 1931, evidence as to the issues in this cause has 
been discovered which materially affects the status of the 
New Jersey Broadcasting Corporation (Station WHOM), 
applicant herein, and tends to show as follows: 

(a) That its testimony at said hearing in this cause 
showed that a studio was in operation at Newark, and 
that other studios were planned in other communities. The 
Newark studio was discontinued October 5th, 1931 (see affi¬ 
davit attached). 

(b) That it has broadcast with excess power, about double 
its licensed power, in its efforts to serve Newark and other 
areas which its own engineer admitted could not be served 
on 1450 kilocycles with 250 watts power because of inter¬ 
ference from other stations on the same and adjoining fre¬ 
quencies, because of its location and geographical and 
physical environment. (See affidavits of Department of 
Commerce Supervisors.) 

(c) That it was broadcasting with excess power prior 
to said hearing as the testimony disclosed and must use 
excess power even to serve Jersey City on this frequency; 
in fact, it cannot give good service with 250 watts power. 

(d) That it has misrepresented its licensed power, as 
evidenced bv its own stationerv showing 500 watts, indi- 
eating that its use of excess power is willful This evi¬ 
dence was not available at the time of the hearing. (See 
correspondence as to advertising circular submitted to 
Secretary of the Commission on June 3rd, 1931, and ac¬ 
knowledged by him under date of July 16th, 1931.) 

571 (e) That it has violated General Order 78, in that 

it failed to announce phonograph records as pro¬ 
vided for in said Order. (See affidavit attached.) 
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(f) That said Station WHOM has not been operated in 
the public interest or in accordance with law and the regu-. 
lations of the Commission, and that it is totally undeserv¬ 
ing of any increase in its hours of operation. 

9 1 

Unless a rehearing is granted, this Commission will be 
acting contrary to the public interest in that it will be per¬ 
mitting an undeserving station to come before it and make 
representations as to present and proposed service and 
then after the hearing violate the Commission’s regula¬ 
tions, and the law, misrepresent its licensed j power, use 
excessive power and otherwise act contrary to the public 
interest and at the same time receive more time at the ex¬ 
pense of other stations. True the Commission can now 
designate Station WHOM for a hearing on its renewal of 
license, but even if it should not renew WHOM’s license 
irreparable injury to respondents will have been done. 

3. | 

The respondents were not notified that said hearing was 
with reference to their renewal of license, and as a result 
WKBO did not present testimony which would have been 
presented had it understood that its renewal of license was 
involved. This testimony would have tended to show: 

(a) Financial responsibility and ability to bwn and op¬ 
erate a meritorious station giving equal or bbtter service 
than that of the applicant. 

(b) Superior programs to those of applicant. 

(c) That its past financial difficulties have been remedied. 

(d) That it serves with a good signal substantial portion 
of Jersey City which WHOM does not serve, j 

4. 

It is in the public interest that this Commission act not 
hastily but only with all of the facts before 'it, as its de- 

v w j 7 

cision and order, unless set aside as prayed, will result in 
denying over 100,000 people of that local, personal, dis¬ 
tinctive and helpful service which other stations do not 
render and which applicant WHOM cannot render because 
of low power, interference by the noise lev^l of Newark 

14—5546a I 


! 
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and Jersey City area and by other stations located less 
than tlie proper distance away to present objectionable in¬ 
terference. 

Wherefore, for the above and foregoing reasons, re¬ 
spondents pray this Honorable Commission to set aside 
the said Commission’s findings herein as well as its grounds 
for decision and order, and to grant your respondents 
herein a new hearing. 

572 BUSH L. HOLLAND, 

GEORGE E. STRONG, 

Attorneys for Respondent WNJ. 
FONTAINE C. BRADLEY, 
Attorney for Respondent WKBO. 

573 State of New Jersey, 

County of Essex , ss: 

George Rice being duly sworn upon his oath according 
to law, deposes and says: 

1. I live at 764 Canton Street, Elizabeth, Union County, 
New Jersey, and am a student at the Thomas Jefferson 
High School, in the City of Elizabeth. 

2. I am very much interested in radio and I own a Ma¬ 
jestic Radio set and I spend a great deal of time listening 
to various radio programs. 

3. At the request of Mr. Herman Lubinskv, the presi¬ 
dent of the Radio Investment Company which is the owner 
of Station WNJ located at Newark, New Jersey, I tuned 
in on the programs of Station WHOM of Jersey City, New 
Jersey, for all the hours that they were on the air on 
Saturday, September 12, 1931, Sunday, September 13, 
1931, Monday, September 14, 1931, Tuesday, September 
15, 1931 and Wednesday, September 16, 1931. I listened 
continuously to every announcement and program that 
came over said Station on said days. 

4. I annex hereto a log of the broadcasting on said Sta¬ 
tion, -which is complete in every detail and is an absolute 
record of everything that came over the air on WHOM’s 
wave length during that time. 

5. I have made a resume of my log and an analysis of 
the broadcasting of said Station with the following 

findings: 

574 The total time that WHOM was on the air on said 
five days was 24 hours. Of this time, 4 hours was 

devoted to broadcasting of phonograph records and elec- 
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trical transcriptions. The time devoted for commercial 
announcements was 2 hours and 15 minutes. The time de¬ 
voted to advertising talk by a speaker was two 15 minute 
talks, totalling % hour. There was a total of 77 commer¬ 
cial announcements. The remaining time, to wit, 17% 
hours, was devoted to programs in which artists; and others 
took part. The time devoted for sponsored musical 
recorded programs was 2 % hours. The time for sponsored 
talent programs was 2% hours. 

6. I particularly call attention to the fact that on Satur¬ 
day, September 12, 1931, the call letters of the Station 
were announced at 1 P. M. The next announcement of call 
letters was at 1:20 P. M. At 1:56 P. M. an announcement 
was made that Salon music would be played jand it was 
only after the selection had been played that! it was an¬ 
nounced that it was a phonograph record. At 2:15 three 
phonograph records were played and no special announce¬ 
ment was made between the playing thereof th^t they were 
phonograph records. 

7. On September 12, 1931, at 9:19, four phonograph 
records were played and it was not announced until the 
conclusion thereof that they were phonograph records. 

The same thing happened at 9:32 on that day. 

On September 12, 1931, at 11:03, an announcement was 
made that four recordings were to be presented. They 
were presented and there was no announcement be- 
575 tween the playing of the records that; they were 
phonograph records. 

At 11:13 the same thing happened. 

At 11:27 the same thing happened. 

At 11:38 the same thing happened. 

At 11:50 the same thing happened. 

On September 13, 1931, at 11:03 P. M. the 
occurred. 

At 11:11 the same thing occurred. 

At 11:23 the same thing occurred. 

At 11:34 the same thing occurred. 

At 11:37 the same thing occurred. 

On September 14, 1931, at 10:31 a phonograph record 
was played and no announcement was made that it was a 
phonograph record. 

On September 14, 1931, no call letters wer^ announced 
after 11 o’clock until 11:20. 


same thing 
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On September 15, 1931, there was no announcement of 
call letters between 12 noon and 12:30 P. M. 

On September 16, 1931, the Station did not go on the 
air until 10:12, at which time an announcement was made 
that the lateness was due to mechanical difficulties. 

GEORGE RICE. 

Sworn to and subscribed before me at Newark, this 18th 
day of September, 1931. 

[Seal of Helen I. Crona, Notary Public, New Jersey.] 

HELEN I. CRONA, 
Notary Public of New Jersey . 

576 United States of America, 

State of New Jersey , 

County of Essex, ss: 

Roy H. Gardner, of full age, being duly sworn on his 
oath, according to law, deposes and says: 

That he is the manager of Newark Elks No. 21 B. P. 0. 
E. which is located in the Elks Building, at the corner of 
Broad and Camp Streets, Newark, New Jersey; that the 
Radio Broadcasting Station, WHOM vacated its quarters 
in said Elks Building on or about October 5th, 1931, and is 
no longer located in said building at the present time. 

ROY H. GARDNER. 

SwPrn and subscribed to before me this 19th day of 
October, 1931. 

MILTON LOWENSTEIN, 

A Master in Chancery of N. J. 

577 Federal Radio Commission. Received Nov. 2, 
1931. James W. Baldwin, Secretary, by L. H. 

W. D. L. Starbuck. Rec’d Nov. 2, 1931. 

Before the Federal Radio Commission, Washington, D. C. 

Docket No. 1150. 

In re Application of New Jersey Broadcasting Corporation 
(Station WHOM) for Modification of License. 

Answer to Motion for Rehearing. 

Now comes New Jersey Broadcasting Corporation, by 
counsel, and answering the motion for rehearing filed bv 

7 w ' % 
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matters ex- 


i 

the respondents, Radio Investment Company, Inc., and 
Camith Corporation, shows: 

1. Said motion for rehearing* is based upon 
traneous to the record in this case and not properly before 
the Commission for consideration. 

2. Said motion for rehearing insofar as it relates to new 
evidence and/or newly discovered evidence fail$ to show as 


evidence or 
at the time 


a matter of law for what reasons such new 
newly discovered evidence was not presented 
this matter came on for hearing, and wherein such new or 
newly discovered evidence is material to the issues heard 
before the Examiner and the Commission and decided by 
the Commission, and further fails to show in what regard 
such new or newly discovered evidence is alleged to be 


effective for the purpose of revising or modifying the Com¬ 
mission’s decision. 

3. It denies each and every allegation contained in para¬ 
graphs (1)), (c), (d), (e) and (f) of Section 1 of jsaid motion. 

4. As for Section 2 of said motion it shows that the same 
consists of conclusions of law concerning which no reply is 
necessary. 

5. As for Section 3 of said motion it shows that the same 
consists of conclusions of law concerning which no reply is 
necessary. 

6. As for Section 4 of said motion it shows that the same 
consists of conclusions of law concerning which no reply is 
necessary. 

7. Said motion is redundant and argumentative, is 
578 concerned with matters immaterial to a motion for 
rehearing or new trial, and fails to state facts suffi¬ 
cient to constitute any cause for the granting of any such 
motion. 


NEW JERSEY BROADCASTING 
CORPORATION, I 

By BETHUEL M. WEBSTER, Jr., 
BETHUEL M. WEBSTER, Jr., 
PAUL M. SEGAL, j 

PAUL M. SEGAL, 

Its Attorneys. 
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To George E. Strong, Esq., 

Metropolitan Bank Building, 

Washington, D. C.: 

Please take notice that the foregoing motion is being 
filed with the Federal Radio Commission this dav. 

PAUL M. SEGAL. 

Nov. 2, 1931. 

579 November 7, 1931. 

Radio Investment Company, Inc., 

58 Market Street, 

Newark, New Jersev. 

Gentlemen : 

__ i 

The Commission on November 6th denied the Motion 
filed in behalf of your station and of Station WKBO, re¬ 
questing a rehearing on the application of Station WHOM 
(Docket No. 1150) for modification of license. 

Yours very truly, 

JAMES W. BALDWIN, 

Secretary. 

580-587 In the Court of Appeals of the District of 

Columbia. 

No. 5545. 

Camith Corporation (Station WKBO), Appellant, 

v. 

Federal Radio Commission. 

No. 5562. 

Camith Corporation (Station WKBO), Appellant, 

v. 

Federal Radio Commission. 

No. 5546. 

Radio Investment Company, Inc. (Station WNJ), 

Appellant, 

v. 

Federal Radio Commission. 

Certificate of Jaynes W. Baldicin, Secretary of the Federal 

Radio Conimission. 

I, James W. Baldwin, Secretary of the Federal Radio 
Commission, do hereby certify that the attached are origi- 
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nals or true and correct copies of all papers and evidence 
presented to the Federal Radio Commission upon the hear¬ 
ing before it April 22 and 23,1931, on the application of the 
New Jersey Broadcasting Corporation (Station WHOM) 
for modification of station license, and also a tijue. and cor¬ 
rect copy of the Statement of Facts, Grounds fbr Decision, 
and Order of the Commission in said matter. 

[Seal U. S. Federal Radio Commission.] 

FEDERAL RADIO COMMISSION, 
By JAMES W. BALDWIN, | 

Secretary. 

i 

588 Court of Appeals, District of Columbia.; Filed Dec. 

19, 1931. Henry W. Hodges, Clerk. 

i 

l 

Addition to Record per Stipulation of Counsel. 

In the Court of Appeals of the District of Columbia. 

No. 5546 | 

Radio Investment Company, Inc. (Station WNJ), 

Appellant, 

v. 

Federal Radio Commission. 

Addition to Record. 

i 

i 

Comes now the Federal Radio Commission aind files the 

i 

following addition to the Record on file herein ^ 

1. Applicant’s Supplemental Exhibit A, beihg certified 

copies of certain portions of the evidence adduced in 
Dockets 1036 and 1037. I 

2. Motion of Radio Investment Company to strike appli¬ 
cant’s Supplemental Exhibit A. 

FEDERAL RADIO COMMISSION, 
By JAMES W. BALDWIN, | 

Secretary. 

589 United States of America, Federal Radio Commission. 

Washington, D. C., April 30, 1931. 

Pursuant to Section 882 of the Revised Statutes, I hereby 
certify that the annexed typewritten copies are true copies 
of certain pages of the original transcript of record in 
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Dockets No. 1036-1037, on file in this Commission, and that 
I am the proper custodian of the same. 

In witness whereof I have hereunto set my hand, and 
caused the seal of the Federal Radio Commission to be af¬ 
fixed, on the dav and vear first above written. 

[Seal Federal Radio Commission.] 

JOHN B. REYNOLDS, 

Asst. Secretary. 

590 Extracts from Transcript of Record. 

Dockets No. 1036-1037. 

In re Applications of Radio Investment Company, Inc., 

Station WNJ. 

Pages 2, 

9-11, 

18-22, 

34-43, 

57-65, 

67, 

71-76, 

78, 

80, 

92, 

94, 

96-98, 

102-124, 

134, 

149, 

175-180, 

205, 

220-221, 

275-279. 

591 2. 

Federal Radio Commission, Washington, D. C. 

Docket No. 1036. 

In re Application of Radio Investment Company, Inc., 
Newark, New Jersey. Call Letters: WNJ. Application 
for Renewal of License on a Frequency of 1,450 Kilo¬ 
cycles, 250 Watts, Sharing Time with WBMS, WHOM, 
and WKBO. 
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Docket No. 1037. 


In re Application of Radio Investment Company, Inc., 
Newark, New Jersey. Call Letters: WNJ. Two Appli¬ 
cations: Application for Modification of License; Fre¬ 
quency Requested, 1,450 Kilocycles; Power Requested, 
250 Watts; Unlimited Time. Application for Construc¬ 
tion Permit: Frequency Requested, 1,450 Kilocycles; 
Power Requested, 500 Watts; to Share with WBMS, 
WHOM and WKBO. Others Notified: WSAR, Fall 
River, Massachusetts; WFJC, Akron, Ohio; WJSV, 
Washington, D. C.; WOKO, Beacon, New York; WBMS, 
Hackensack, New Jersey; WHOM, Jersey I City, New 
Jersey; WKBO, Jersey City, New Jersey. 

Hearing Room, Federal Radio Commission, National 
Press Building, Washington, D. C. j 


Wednesday, December 


592 


17, 1930. 


have not been complied with I also move that ht this time 
their application for full time be either set oyer or con¬ 
tinued, because they have not properly notified jis. 

Mr. Newman: The answers filed by the applicant, Mr. 
Examiner, both in the matter of modification of‘license and 
the construction permit applications, are here, and they 
contain affidavits to the effect that in the past they have 
been mailed, I mean copies have been mailed to! the parties 
notified. However, whether the answer complies with the 
spirit of the law as well as the letter of the law must be 
left to the Examiner to determine, and I now submit these 
answers. I think, Mr. Examiner, in view of the fact that we 
have the hearing on here, on the renewal of license of this 
station, as well as two applications involving modification 
of license and a construction permit, that this plight be an 
opportune time for the Commission to put in! its case in 
chief ag-inst the renewal of license. If the Examiner will 
grant me a few moments longer I will have the duplicate 
affidavits properly certified to and present them to you. In 
the meanwhile a rough draft of these affidavits, of what 
they contain, I will now hand to the parties interested, and 
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to the Commission’s shorthand reporter. The affidavits 
tabulated and listed on this sheet will be forthcoming in a 
few minutes. 

(Thereupon two copies of an affidavit signed by Inspector 
Manning, dated July 11, showing a deviation of 1000 cycles 
on the part of Station WNJ, checked at 7:58 p. m. July 10, 
1930, was offered and received in evidence, and identified 
bv being marked ‘ 4 Commission’s Exhibit No. 1” and will 
be found with the transcript in the possession of the Com¬ 
mission.) 

593 10 

(Thereupon two copies of an affidavit signed by Chief 
Engineer Lock, dated July 15, relative to deviation on the 
part of Station WNJ, reported on July 10, were offered 
and received in evidence, and identified by being marked 
1 4 Commission’s Exhibit No. 2”, and will be found with the 
transcript in the possession of the Commission.) 

(Thereupon two copies of an affidavit signed by Inspector 
Manning, dated August 11, showing a deviation of 800 
cycles, on the part of Station WNJ, checked at 5:04 p. m. 
on August 7, were offered and received in evidence, and 
identified by being marked ‘ 4 Commission’s Exhibit No. 3”, 
and will be found with the transcript in the possession of 
the Commission.) 

(Thereupon two copies of an affidavit signed by Inspector 
Manning, dated August 25, showing a deviation of 7,300 
cycles on the part of Station WNJ, checked at 5:21 p. m., 
on August 21, were offered and received in evidence, and 
identified by being marked “Commission’s Exhibit No. 4”, 
and will be found with the transcript in the possession of 
the Commission.) 

(Thereupon two copies of an affidavit signed by Inspector 
Manning, dated August 25, showing a violation of General 
Order No. 78 on the part of Station WNJ, on August 24, 
were offered and received in evidence, and identified by 
being marked “Commission’s Exhibit No. 5,” and will be 
found with the transcript in the possession of the Commis¬ 
sion.) 

(Thereupon two copies of an affidavit signed by Inspector 
Manning, dated October 31, showing a deviation on the part 
of Station WNJ on September 4, of 8,200 cycles as checked 
at 5:18 and 6:20 p. m., and 8,900 cycles at 7:31 p. m., were 
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offered and received in evidence, and identified by being 
marked ‘ 1 Commission’s Exhibit No. 6,” and will be found 
with the transcript in the possession of the Comihission.) 

594 11 ! 

(Thereupon two copies of an affidavit signed by Chief 
Engineer Lock, dated September 9, relative to and in ex¬ 
planation of deviation on the part of Station WNJ, on Sep¬ 
tember 4, were offered and received in evidence^ and iden¬ 
tified by being marked “Commission’s Exhibit No. 7”, and 
will be found with the transcript in the possession of the 
Commission.) 

(Thereupon two copies of an affidavit signed b f Inspector 
Belcher, dated September 8, showing deviation on the part 
of Station WNJ on September 5 of 8,300 cycles! at 3:27 p. 
m. and 8,200 cycles at 2:18 p. m., were offered apd received 
in evidence and identified by being marked “Commission’s 
Exhibit No. 8”, and will be found with the transcript in the 
possesson of the Commission.) 

(Thereupon two copies of an affidavit signed by Inspector 
Manning, dated October 6, showing a violation of General 
Order No. 78 on the part of Station WNJ on October 4, 
were offered and received in evidence, and identified by 
being marked “Commission’s Exhibit No. 9”, and will be 
found with the transcript in the possession of the Commis¬ 
sion.) 

(Thereupon two copies of sworn copy of log submitted 
by Engineer Lock of program broadcast by Sthtion WNJ 
on October 4, were offered and received in evidence, and 
identified by being marked “Commission’s Exhibit No. 
10”, and will be found with the transcript in the possession 
of the Commission.) 

(Thereupon two copies of an affidavit signed by Inspector 
Manning, dated October 14, showing violation of General 
Order No. 78 on the part of Station WNJ, on October 11, 
were offered and received in evidence, and identified by 
being marked “Commission’s Exhibit No. 11”, land will be 
found with the transcript in the possession of the Com¬ 
mission.) 
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Q. You are the President of the Radio Investment Com¬ 
pany, Inc., the licensee of WNJ ? A. I am. 





220 


RADiO INVESTMENT COMPANY, INC., VS. 


Q. Wliat is your business? A. Broadcasting, real estate 
and finance. 

Q. What experience have you had in radio broadcasting? 
A. I have been actively engaged in radio broadcasting and 
wireless telegraphy since 1910. 

Q. When was Station WNJ first licensed to broadcast? 
A. In April 1923. 

Q. To whom was that license issued? A. To myself per¬ 
sonally. 

Q. Now, the Radio Investment Company is a New Jer¬ 
sey corporation, is it? A. It is. 

Q. Who owns the controlling interest in the stock of that 
corporation? A. I do. 

Q. And where is the studio of WNJ? A. In the Hotel 
St- Francis at 24 East Park Street, Newark, New Jersey. 

Q. And where is its transmitter? A. 89 Lehigh Avenue, 
Newark, New Jersey. 

Mr. Schilling: Might I ask a question of the Examiner: 
Shall I at this stage of the hearing simply take up the 
application for renewal of license and meet the allegations 
or take up all of the testimony while this witness is on the 
stand, and attempt to support the various sundry applica¬ 
tions? 

Mr. Newman: I think vou will have to combine it all in 
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one matter or hearing. 

Mr. Schilling: I just want to suit everybody’s conven¬ 
ience. 


By Mr. Schilling. 

Q. Mr. Lubinsky, who is your station director? A. Mr. 
Harry Mack. 

Q. How long has he been the director of your station? 
A. Eighteen months. 

Q. Now, as to the allegation and the proof before the 
Commission in the form of affidavits concerning deviations 
from vour wave length of 1450 kilocycles on July 10th and 
August 7th, and August 21st, and September 4th and 5th, 
will you tell us how your frequency and your station is 
maintained, and what happened on those days? A. On July 
10th, or 11th at least- 
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Q. (interposing.) Will you first answer tli|e question: 
How is the frequency of your station maintained? A. We 
have a quartz crystal, which has temperature! control by 
means of an automatic thermostat, thermometer, that keeps 
it to a certain degree, to which the crystal was ground and 
recommended by the manufacturer of the crystal. The 
temperature is maintained in a closed, sealed cabinet 24 
hours per day. On July 10th the crystal developed a dual 
frequency, which sometimes happens to crystals, and on 
examination of it it showed that it had cracked, and it was 
subsequently replaced. 

Mr. Newman: I might suggest that if you wish you can 
read the affidavits that we have submitted. 

Chief Examiner Yost: Has the witness read the affidav¬ 
its which have been filed in the case by the counsel for the 
Commission? 

I 

i 
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The Witness: No; we have never seen that. 

Mr. Newman: They are the same thing as contained in 
the memorandum which I handed to your couhsel, but of 
course are more in detail in the affidavits themselves. 

The Witness: That is in regard to the one of July 11th 
that is the explanation of the deviation of July 10th. Then 
there is another complaint, Exhibit No. 2, as to which we 
have filed an answer made by our engineer, Mr. Milton 
Lock. Shall I read it, or is it sufficient with having been 
submitted here? 

Mr. Schilling: These affidavits are already pi evidence. 

Mr. Segal: They are not in evidence in this case. 

Mr. Newman: Oh, yes. 

Mr. Segal: The affidavit that the witness is referring to 
is from his engineer, and I submit that it is not in the case. 

Mr. Newman: No. 

Chief Examiner Yost: Where are the affidavits to which 
you refer? 

Mr. Schilling: I will explain that our answering affidavits 
are already filed with the Commission, and therefore I take 
it are in the case. 

Mr. Newman: Among our affidavits are twb affidavits 
which came from the engineer of WNJ, I believ^. 

I 
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Mr. Segal: The reason I made the remark I did a mo¬ 
ment ago, I understood Mr. Lubinsky to testify as to a 
deviation on July 10th, and the Commission’s exhibit with 
reference to that has no explanatory affidavit attached to it. 
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It is only some other occasions that there is an explanatory 
affidavit attached. 

Mr. Newman: Perhaps you are correct about that. 

Mr. Schilling: All right, I will go ahead. 


By Mr. Schilling: 

Q. Now, Mr. Lubinsky, you may proceed with your an¬ 
swer. A. We did not file any affidavit in that case, but 
merely corrected the deviation, in that matter. In regard 
to the complaint as to August 7th, I might say that again 
a new crystal, one that had been substituted, acted in the 
same manner, and another was substituted again for that 
one. 

Q. Now, as to the violation charged of August 21st, what 
about that! A. The same answer. 

Q. Now, how about the violations of September 4th and 
5tli? A. At that time a new crystal had been installed. It 
was installed in August, and developed a dual frequency, 
which is something any engineer who is quite familiar with 
crystals, will tell you will happen at times, and he will tell 
you that it is what is known as freakish operation. That 
is the crystal will develop another frequency in addition to 
the one it has been ground for. Inasmuch as I cannot 
explain why that is, because quartz is a product of mother 
earth, a natural ore, and is ground with precision instru¬ 
ments, and with great care, and yet it developed. When 
we found out that the crystal had developed a dual fre¬ 
quency, we called up the inspector, and made further tests 
with him, and every time we called him on the telephone 
he recorded the tests, which are included in the complaint 
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here of deviations on that date. 

Q. Now, as to these alleged deviations of September 4th 
and 5th, while those deviations were gong on were you per¬ 
sonally in communication with the radio inspector? A. I 


I 
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was in communication with Inspector Manning, the one who 
made the affidavits, by telephone. 

Q. Did you know, and did he know, that ypu were oft* 
frequency at that particular time? A. We di<jl not know 
it, other than what he informed us. 

Q. What was your object in telephoning to Mr. Manning 
and speaking with him over the telephone about the mat¬ 
ter? A. We were making certain temperature adjustments 
in order to correct it. In addition, I was telegraphing and 
telephoning all over the country in order to gef a crystal, 
which must be procured from the laboratory in Hyattsville, 
Maryland, which I had already telegraphed for,;but it took 
two days to complete the grinding of the crystal to our 
temperature. 

Q. What, if anything, have you done to prevent a re¬ 
currence? A. We have purchased two extra crystals, and 
both are constantly heated and ready to be switched into 
the circuit on a second’s notice. In other words, vre have 
three crystals. In addition to that, we have another crytal 
which we have in the oscillator to check against the present 
crystal, the one in use for the time being. In other words, 
we have four crystals altogether now, so that in case one 
goes bad we can always turn to another, and they are all 
ground to one temperature, 45 degrees Centigrade. Of 
course I cannot guarantee that a crvstal 

j 
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A. Around that time. 

Q. When did you install crystal control at vour station? 
A. Prior to the orders of the Radio Commission requiring 
oscillators and instruments. 

Q. You have had some trouble from deviations, have you 
not? A. I have. 

Q. When did you think of putting temperature frequency 
control on it? A. We have had automatic control since the 
time of the installation, as the application will| show. 

Q. Your engineer has filed an application here that you 
did not have it at the time of the first application. A. ;I 
beg to differ with you, Mr. Segal. We did have! it. 

Q. I want to direct your attention to this affidavit, which 
has been tiled here, in wffiich your engineer states as fol¬ 
lows: “The normal temperature for the operation of the 


I 

i 
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quartz crystal is 30 degrees Centigrade; but as the trans¬ 
mitter is located in a very warm room, and as in July 10 
the room temperature exceeded the normal temperature, 
the crystal dropped 1000 cycles, in frequency in conse¬ 
quence.” A. That is right. 

Q. And he goes on to say: 1 ‘Steps have been — to pre¬ 
vent further occurrence of this by the installation of a fan.” 
A. That is right. 
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Q. Now, is that what you define as automatic tempera¬ 
ture control? A. No, sir. If you have automatic control 
that is set, say, at 80 degrees Fahrenheit, or 90 degrees or 
100 degrees, and the room temperature becomes greater due 
to the great summer heat, nothing will control that. That 
never occurred before. 

Q. What kind of temperature chamber did you have at 
that time? A. A sealed temperature chamber. 

Q. And lined with what? A. With copper and asbestos. 

Q. And the room temperature affected that? A. Yes, sir. 

Q. And you were going to blow a fan on it? A. Yes, sir; 
1)1 ow a fan to carry it off. 

Q. And you and your engineer believed you could cool 
the inside off by blowing it with a fan? A. We did, by tak¬ 
ing the cover off. 

Q. You didn’t get it back to the assigned frequency, did 
vouf A. Yes, sir. 

Q. You deviated as much as that after July 10th? A. 
Oh, no. 

Q. Isn’t it a fact that as late as September 10th you had 
deviations? A. That was due to the crystal developing 
dual frequency. It was not due to the temperature control. 
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Q. And during all this time that you have been studying 
crystal control, from 1925 on up to the present time, did it 
ever occur to you that you could get duplicate crystals so 
that if one went wrong you would have another? A. And 
we did do it. 

Q. Did you have another one in September? A. We did, 
and found that they had deteriorated by standing. 
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Q. Did they get tired? A. Well, I don’t! know what 
experience you have had with crystals, but a! crystal will 
deteriorate from standing and will change. 

Q. Were they mounted in a transmitter? AJ Those were 
in mountings. The crvstal is always contained in a 
mounting. 

Q. Was it mounted in a box? A. Yes; it wa^. 


Q. Didn’t you shift them back and forth 


during the 


course of your operation? A. No; we didn’t do that. We 
got the crystal to check it against the other, j 


Q. What was the dual frequency? A. It was the differ¬ 
ence in deviation between our licensed frequency and the 
violation. 


Q. I find that the inspector reports three different devia¬ 
tions during the month of September, to three different new 
frequencies. A. Yes, sir. 

Q. So that your frequency had quadrupled, in other 
words you had a quadruple frequency? A. No;; I shouldn’t 
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say that. If you will notice these are all on the same day, 
and as I explained before, we made different I temperature 
adjustments in order to regain our normal frequency, and 
knowing what the trouble was. 

Q. In any event during the month of September you had 
four different frequency deviations? A. We had one, and 
the others are merely tests made to regain oqr frequency. 
I shouldn’t call them four different ones, although the in¬ 
spector had them at four different hours. 

Q. In the one case was that early deviation in July, that 
you say you cured with a fan, and the ones we are talking 
about in September, you had deviations also in August? 
A. According to that we did. j 

Q. The others were not of the same range as the dual 
frequency that you referred to? A. They were due to the 
crystal cracking. 

Q. When the crystal cracked on August 7th| is that when 

it cracked? A. Well, no, the first time it was due to tern- 

7 • 7 ! 

perature, in July. 

Q. We are now talking about the deviation of August 
7th, when you were 800 cycles off, was that when it cracked? 
A. I presume so, yes. 

15—5546a 
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Q. Did you operate it with a cracked crystal, from 
August 7th to 21st? A. No, that was replaced after our 
attention was called to it. 

Q. On August 21st, you deviated 7.3 kilocycles, didn’t 
vou? 
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A. According to the inspector we did. 

Q. You have no reason to doubt the accuracy of his ob¬ 
servations, have you? A. I am not in a position to say. 

Q. You have no reason to doubt his accuracy, have you? 
A. I believe the inspector to be honest. 

Q. I am sorry but will have to continue until I get a 
reply: You have no reason to doubt his accuracy, no reason 
I mean that you can give us now, have you ? A. There may 
be the difference in human calculation due to the temper¬ 
ature of the room. However, I do not doubt their stand¬ 
ards nor the integrity of the inspectors. 

Q. Well, I will withdraw the question. On the 21st of 
August you deviated 7.3 kilocycles, and it was from that 
same crystal that cracked on August 7th? A. No, it was 
another one that was substituted for it. 

Q. That \vas the spare that you had had? A. Yes, sir. 

You see we had been getting our crystals- 

Q. (Interposing.) The spare crystal deviated 7.3 kilo¬ 
cycles as soon as you put it in, is that right? A. No; I 
would not state that. 

Q. How much did it deviate? A. I think the spare 
ervstal corrected the condition at the time, because we had 
no further complaints. 

Q. I am afraid we are not talking about the same thing. 
Didn’t you have the largest of all your deviations up to 
that time, on the 21st of August? A. No; the largest devia¬ 
tions were in September. 

Q. I say up to that time the largest deviation was on 
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the 21st of August. A. I have not the paper here to refer 
to it. 

Q. Here it is. A. The largest one was in August, and 
that was due to a cracked crystal, which was subsequently 
replaced. 
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Q. That was the crystal that cracked on August 7th? 
A. No. The August 7th crystal was replaced, j 

Q. When did it crack? A. It must have cracked August 
7th, the dav of the violation. 

Q. And you say you immediately replaced it? A. Yes, 
sir. 

Q. And your new one deviated? A. The pew one de¬ 
viated, yes. 

Q. That was your spare crystal? A. Yes sir. 

Q. Then you sent somewhere to get a new crystal. A. 
We didn’t send, but we ground our own. 

Q. Did you get one from Hyattsville? A. |Yes; subse¬ 
quently in September as I stated to the Examiner. We now 
get them from Hyattsville. 

Q. You did not get any crystal from Hyattsyille until all 
these deviations had been ascertained? A. I won’t say 
that. Our crvstals originallv came from Pibzo Electric 
Laboratories. 

Q. That is not in Hyattsville? A. No; it is on Staten 
Island. 

Q. You didn’t get any from Hyattsville until all these 
things had been called to your attention, on thbse different 
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dates? A. No. On September 4th we bought two, or we 
ordered them rather by telegraph or telephone. 

Q. That was the time when you were caught with dual 
frequencies? A. That is right. 

Q. You ground your own crystal, you say? A. Yes, sure 
we did. 

Q. Where did that take place? A. In our laboratory. 

Q. How did you check them after you ground them? A. 
We checked them against the standard crystal we had in 
use. 

Q. Is that a standard that you spoke of before? A. Yes, 
sir. | 

Q. What kind of a standard is it? A. It is one we have 
certified, that we purchased from Hyattsville. j 

Q. When was that? A. Are you speaking of then or 
now? 

Q. When did you get that standard? A. We always had 
two or three crystals on hand, but as I stated before, they 
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will deteriorate. We had a cheeking of the crystal, and it 
wouldn’t operate at the temperature, and that was why on 
September 4th we made the various adjustments, and called 
the radio inspector and asked him: “How is it now?” And 
every time we called him he would jot us down, as you will 
see it there, September 4 three times and twice on Septem¬ 
ber 5th. 

Q. Why is it that you never told the Commission on any 
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of your applications for renewal that you have automatic 
temperature control? A. We do tell them that. 

Q. As a matter of fact your applications indicate that 
you do not have any automatic temperature control? A. 
Can you show me that? 

Q. Yes, we will get to it in a moment. Now, you are 
familiar of course with the practice that prevails in prac¬ 
tically all other broadcasting stations of operating the crys¬ 
tal well above anv possible room temperature, aren’t vou? 
A. No. 

Q. You have never considered doing that at your sta¬ 
tion? A. Now, I do, yes. 

Q. But that is since this thing came up? A. Since I have 
had this difficulty this summer, of having the summer heat 
exceed the room heat, the crystal heat. 

Q. Well, you are not doing it now? A. We do not have 
to do it now. 

Q. You are not operating it above the room temperature 
now? A. What, the crystal? 

Q. Yes. A. We operate the crystal at 45 degrees Centi¬ 
grade right now. 

Q. That is not above the maximum summer heat? A. 
I do not know the equivalent in Fahrenheit, but the room is 
70 degrees now. Incidentally I might add that since Sep¬ 
tember we have not had anv notice from the Commission. 
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Since we put in the new crystal from Hyattsville, we have 
not had any notice from the Commission. 

Q. That was at the time the case was set, in September? 
A. No; I beg to differ with you. The variations were Sep¬ 
tember 4th and 5th, and the major ones, after which we 
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replaced the crystals from Hyattsville, and ground two of 
our own against the Hyattsville standard- i 

Q. (Interposing.) In your monitoring crystal, in your 
standard, was it ever checked? A. Yes. 

Q. Where? A. In the room. 

Q. With what standard do you check it? A. How is that? 

Q. I understood you to tell me that you have a monitoring 
crystal that you checked it with. Is that checked as to 
accuracy with any laboratory? A. Certainly, it is accu¬ 
rate, because we received a certificate of it. 

Q. You do not get my question. Was it or not checked 
with any laboratory? A. We know that that checks our fre¬ 
quency. That was received from wired radio, from labo¬ 
ratory reports, it is all right. 

Q. My question again is: Is your monitor j crystal ever 
checked with any standard, with any laboratory at any 
place? A. No. 

Q. How long have you had it? A. The present one that 
we are using? 

j 
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Q. Yes. A. Since September 5th or 6th. 

Q. Prior to that time how long had you had it ? A. We 
had new ones. 

Q. Your application for renewal, the one we have exam¬ 
ined, states that the accuracy of your monitoring crystal 
is checked every hour. A. That is right. | • 

Q. With what? A. With the- I 

Q. (Interposing.) What you check is, you check your 
standard against your radio station, check them against 
each other? A. That is right. 

Q. That is what you mean by checking, doing what you 
can in that way? A. Yes, sir. 

Q. You check the two standards with each other? A. 
Yes. # [ 

Q. And check another one with the possible standard? 
A. No. The Department of Commerce cheeky that for us. 

Q. That is, if you deviate from your frequency? A. No; 
they check us three or four times a week. And that is how 
they detect violations. 

Q. What are those experiments that you made with ref¬ 
erence to the possible interference that existing stations 


230 


RADIO INVESTMENT COMPANY, INC., VS. 


on your channel may suffer if your power is increased? 
A. It is on 250 watts. I could not make any experiment on 
500 watts, because we have no right to increase our power. 
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A. No. We use three modulator tubes against one radio 
frequency amplifier. 

Q. Your license says high leval modulation, does it not? 
A. No, it does not. 

Q. While we are looking for this, will you explain to 
the Examiner what is the difference between high level 
and low level modulation? A. They use a 100 per cent 
modulation system in some stations. They use what is 
known as a 100 per cent modulating system, by amplifying 
a small tube. We do not use that. We use the Heising 
system. There are two systems. We use the Heising 
svstem. 

j i 

Q. I wish you would explain for all of us just what dis¬ 
tinguishes, or how you can tell, by looking at a description 
of a station, whether it uses high or low level modulation? 
A. You would have to see the apparatus. You would have 
to see the fundamental diagram. 

Q. What is it that makes the distinction? A. The 
method in which they are connected. 

Q. Exactly. How do they differ, each from the other? 
A. The high, or 100 per cent modulation system, takes a 
50 watt tube, or an intermediate stage, and they amplify 
it by subsequent stages to get the 100 per cent modulation. 
In our case we just take our last amplifier and modulate 

it bv means of three modulator tubes. 

* 

Q. You say, then, that you are using the low level sys¬ 
tem? A. That is right. 

Q. Your application says that the last stage is modu- 
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lated, does it not? A. That is right, the last tube. 

Q. Isn’t that high level modulation? A. No, not in my 
opinion. 

Q. What is the percentage of modulation you are using? 
A. We calculate it to be about 70. 

Q. About 70? A. Yes. 


I 
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Q. Now, then, I still ask you, how do you get authority, 
then, for multiplying your rated input by .5?; A. That is 
the system we use. We received a notice some time ago, 
prior to this last notice- 

Q. That notice came out in April of 1927. A jlot of things 
happened since then. 

A. We still use that. We have not received any notice 
to the contrary, and have always filed our applications ac¬ 
cordingly. 

Q. You have been very much concerned, Mr. Lubinsky, 
about not getting enough coverage. If you are using low 
level modulation, you are only using 195 watts, isn’t that 
true? A. I have an engineer who takes care of those 
details. 

Q. You are very much concerned with the service of your 
station? A. I am, yes. 

Q. And anxious about improving it, are you not? A. 
Yes. | 

Q. You know that if you were using low level modula¬ 
tion, with a percentage of modulation of 70, that you could 
take 40 per cent of your input. Didn’t you I know that? 

i 
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A. Yes. i 

Q. And that would give you 195 watts, would it not? A. 
We go by the Commission’s ruling. 

Q. That is just what I have before me. You have read 
General Order No. 91, haven’t you? A. Could I see a copy 
of it? | 

Q. The question was whether you have read lit? A. We 
have made application to the Commission to put in another 
modulator tube, that would bring up our modulation to a 
higher level, and we have not received permission yet. 

Q. No. You just got through telling me, Mj. Lubinsky, 
that you are using 70 per cent modulation. A. We are 
using 70 per cent. 

Q. I asked you if you had read this general order. I 
didn’t ask you what you have filed with the Commission. 
Have you read it ? A. I have read the order partially, and 
turned it over to my engineer. 

Q. Did it ever occur to you, in the interest you take in 
your station, to figure out that you could use a great deal 


i 
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more power without ever making application for a con¬ 
struction permit, if you are using low level modulation? 
A. It has not. 

Q. Do you understand now that you are entitled to cal¬ 
culate it at 40 per cent if you are using low level modula¬ 
tion? A. I have not read this thoroughly. If it is in there, 
I presume it is so Mr. Segal. 

Q. Just to finish this point, with one last question, you 
still insist that although your last radio stage is modu- 
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lated, vou are using low level modulation? A. That is 

7 * 

right. 

Q. As I understand your testimony, you understand now 
that if you are using high level, you are exceeding your 
power? A. That is right. 

Q. If you are using low level, you are wasting power? 
A. That is right. 

Q. So that you are not operating the station, either way, 
at the proper power? A. That is a technical question. 

Q. I understood you to have been very much interested 
in the technical operation? A. I am. 

Q. You built it and designed it yourself ? A. I did, and 
I turned the operation over to an engineer. 

Q. What do you supervise in that station? A. I super¬ 
vise the operation of the station. 

Q. Do you supervise the programs? A. No. 

Q. Do you conduct programs? A. No. 

Q. Who is Alex Smith? A. I am. 

Q. Does Alex Smith conduct programs? A. Yes. 

Q. So that when you answered the other question, as to 
whether you conduct programs, you meant under the name 
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of- A. I use a nom de plume on the program. 

Q. A sort of nom de air? A. You might call it that. 

Q. What sort of programs are these Alex Smith pro¬ 
grams? A. Radio question box. 

Q. What kind of questions do you answer? A. Any kind; 
any question that the layman may write in to me. 

Q. That is conducted under the name of the Radio Shop 
of Newark, isn’t it? A. Yes. 
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Q. Do you discuss apparatus? A. Various types. 

Q. Do you discuss current products that arq being sold 
in other radio stores besides yours? A. We do not spe¬ 
cifically talk about any other radio store. 

Q. No. I asked you if you discussed specific other prod¬ 
ucts? A. That are on the market ? Yes. 

Q. Do you discuss the Tung-Sol Tube? A. Yes. 

Q. Which is sold by you? A. Yes. j 

Q. And you discuss competing makes of tub^s? A. No. 

Q. It is a fact, is it not, that you broadcast discussions 
on the use of other makes of tubes besides thq Tung-Sol? 
A. I might broadcast it, in reading a letter fronji a listener. 

1 

2 
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Q. Giving your opinion in reply to it? A.j I give my 
opinion as I feel. 

Q. And you discuss other currently manufactured arti¬ 
cles? A. Yes; in reply to questions in which;people ask 
for my opinion. 

Q. And specifically, for example, give your recommenda¬ 
tion over this broadcasting station of yours, about certain 
apparatus? A. As to what I would do if I \Vere in the 
same place as the listener w’ho asks me. 

Q. And you discuss the merits of apparatus, such, for 
example, as RCA and Cunningham tubes? A. No. I never 
discuss that. 

Q. You have not discussed that recently? AL No. 

Q. On Sunadys? A. No. I have refrained from that. 

Q. Do you discuss makes of receiving sets? j A. That is 
right. I 

Q. And give your opinion of them? A. Yes.! 

Q. And tell specifically, by name, which you do not think 
are good? A. In my opinion, yes, sir. 

Q. And that is all conducted in a program putj on by your 
Radio Shop? A. That is right. 

i 

I 
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Q. And it is an extensive program? A. It is.| It is quite 
popular. 

Q. It lasts for a long period of time? A. It lists for two 
hours. 
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Q. First, phonograph records, and then a discussion of 
apparatus? A. It was phonograph records. It is now a 
string ensemble. 

Q. When did you change? A. Last week. 

Q. Since this hearing was set? 

Chief Examiner Yost: Last week, he answered. 

By Mr. Segal: 

Q. You undertake, do you not, in giving your opinion 
over the air, to condemn various apparatus by name? A. 
I attempt to put the truth on the air. 

Q. Well, then, if the truth results- A. People ask 

my opinion, and I give them my opinion as I see fit. 

Q. If the truth results in condemnation of a specifically 
named piece of radio apparatus, you do it? A. Not spe¬ 
cifically. I don’t intend to harm anyone. 

Q. I am not asking you about your intentions. I say, 

if the result of your opinion about a question- A. That 

is a very rare occasion. 

Q. But it does happen? A. Not much. It is not a con¬ 
stant practice. 

Q. I know, but it does happen? A. Occasionally. 
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Q. And that is in the interest of the articles you sell at 
your Radio Shop? A. No; it is not. It is in the interest 
of the public. It is in reply to the questions which they 
ask me. 

Q. Do you discuss the Commission over your station? 
A. Occasionally, yes. 

Q. What sort of general discussions of the Radio Com- 
-ission do you have? A. Nothing but the truth, in good 
praise for the Com-ission. 

Q. Do you discuss cases that are pending before the 
Federal Radio Commission? Over your station? A. Yes. 

Q. And give your comments on their possible outcome? 
A. No. 

Q. Do you give your comments on the Commission’s 
motives in acting in certain ways? A. No. 

Q. You have never done that? A. No. 

Q. Have you ever discussed an application that was pend- 
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ing before the Commission from a man named Thompson? 
A. No, sir. 

Q. Not to your recollection? A. No, sir. I never heard 
the name before. 

Q. Have you ever discussed anybody’s application for 
higher power, over your station? A. WABC;jyes. 

Q. What sort of discussion did you have aboitt the Com- 

i 
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mission then? A. I did not say anything derogatory to the 
Commission. 

Q. I didn’t ask you that, whether it was derogatory or 
not. I mean, did you discuss a pending case before the 
Commission? A. I told the people not to holleif until they 
were hurt; there was no use kicking until the station was 
put in. 

Q. Have you ever discussed your various applications 
over your station? A. We told the people that! we had an 
application pending and asked them to write in to the 
Commission as to their viewpoint as to whether or not 
WNJ should rate more power, more time, and a better fre¬ 
quency. We left it entirely to the public to write in as to 
their viewpoint. We did not dictate to them. 

Q. Have you discussed the various other applications you 
have had? A. No. 

Q. What? A. I never discussed anything on any other 
application. 

Q. You never made any comments about th4 failure of 
the Commission to grant your applications? A- No. 

Q. Do you use direct advertising on your programs? A. 
Some, yes. 

Q. Do you quote merchandise prices? A. That is right.' 
Q. You did not put that in the application yt>u hold be¬ 
fore you? 
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11, was it not? A. I don’t remember. 

Q. In the applications dated September, 1929; December, 
1929, February, 1930, and June, 1930, you answered both 
those questions in the negative, did you not? j A. It may 
have been a clerical error. 
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Q. You read it and executed it yourself? A. They were 
more or less copied from others, and my signature attached 
to them. 

Q. Where do you live, Mr. Lubinsky? What is your home 
address? A. I live at No. 4 Summit Street, East Orange, 
New Jersey. 

Q. This transmitter is not located in your home? A. It 
is in the former home that I had. 

Q. The transmitter is located in a residence? A. That 
is right. 

Q. And the si^dio, as I understood you, was in the base¬ 
ment of the hotel? A. It is on the first floor of the hotel St. 
Francis, Newark, New Jersey. 

Q. But, until you moved out of the house, you always had 
the transmitter in your home? A. Yes, sir. 

Q. Are you putting on any talent at all over that station? 
A. Why, if you listen to the testimony Mr. Mack will give, 
you will be- 

Q. How long have you been putting on personal talent 
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Q. What do you spend now as an average ? A. 1 think 
Mr. Mack can tell you that, because he pays the bills. 

Q. Do you know? A. No, not offhand. 

Q. Is the station making money, Mr. Lubinsky? A. Not 
now, no. 

Q. What is the capitalization of the Radio Investment 
Company? A. I have so many interests I don’t know the 
figures exactly. 

Q. Approximately, if you can tell us. A. Maybe my at¬ 
torney can tell me. 

Q. I will not press that. How much capital is paid in? 
A. 1 would have to refer to my books to be exact. 

Q. Can you tell me approximately what the paid in capi¬ 
tal of the Radio Investment Company is? 

Mr. Schilling: I do not see the materiality of these 
questions. 

Chief Examiner Yost: The Examiner would like to know 
that. The Commission is entitled to that information. 

The Witness: I can refer to a financial statement that I 
have not with me. 
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By Chief Examiner Yost: 

Q. That you have not with you? A. I haven’t it with 
me, no< 

j 

! 

i 

Bv Mr. Segal: 

W KJ I 

Q. Can you tell me what the resources of it are? A. Yes. 
We own real estate. 

i 
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Q. The Radio Investment Company? A. Yes] 

Q. How much real estate? A. We have property valued 
at $35,000. | 

Q. Is it encumbered? A. There is a mortgage on it for 
$15,000. ! 

Q. Valued by whom at $35,000? A. By the Beal Estate 
Board. 

Q. Is that its assessed value? A. No. 

Q. What is its assessed value? A. The assessed value is 
about $15,000. i 

Q. About $15,000. What is the nature of this property 
that the Radio Investment Company owns? A. Business 
property. ] 

Q. Located where? A. 58-60 Belmont Avenge, Newark. 
Q. How is it occupied? A. Stores and residences. 

Q. Is it used in connection with the radio station at all? 
A. None whatsoever . 

j 

i 

t 

By Chief Examiner Yost: 

Q. Or the Radio Store? A. No, sir. j 

By Mr. Segal: j 

Q. What other assets has the Radio Investment Com¬ 
pany? A. Cash on hand, in the bank- 

Q. About how much ? A. At the present time-i- 

S 
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Mr. Schilling: I object, your Honor. I do nof think it is 
at all material, and I want to note my objection, j 

Chief Examiner Yost: The objection is overruled. That 
is perfectly legitimate. 
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The Witness: With stocks, bonds, and cash on hand, 
about $3,700. 

By Mr. Segal: 

Q. What do you estimate will be the cost of rebuilding 
your transmitter to operate at 500 watts? A. About $85, 
and one-hour’s labor. 

Q. Its maximum rated output now is around 400 watts 
is it not? A. Yes. 

Q. Would you have to rebuild any part of it? A. No. I 
would just have to add an additional socket in the ampli¬ 
fier stage. 

Q. That will change the capacity of your circuit, will it 
not? A. Yes, with certain adjustments. 

Q. Would you have to rebuild your chokes? A. No. 

Q. Would you have to replace any condensers? A. No, 
we are using the same chokes and condensers we formerly 
had in our 500-w’att transmitter. 

Q. You did have a 500-watt transmitter? A. Surely; 
licensed. 

Q. You say your station is not making money? A. Not 
now. 
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Q. Is it losing money? A. Not losing. 

Q. About breaking even ? A. Breaking even. 

Q. If it begins to lose money, you have $3,700 in assets 
on which to fall back? A. We have sufficient assets to keep 
the station going for 20 years. 

Q. Would you like to give the Commission a statement 
of what those assets are? A. Yes. I will put my personal 
resources into this corporation any time it is required. 

Q. What are your personal resources? 

Mr. Schilling: I object. I do not think it is a bit material. 

Chief Examiner Yost: The witness just testified that he 
would put in his personal resources. 

Mr. Schilling: Yes. 

Chief Examiner Yost: It is relevent and material to know 
what his personal resources are. 

The Witness: Shall I answer the question, counsel ? 

Mr. Schilling: The Commissioner says so. 
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The Witness: Stocks, bonds and real estate tp the value 
of $175,000. | 

By Mr. Segal: 

Q. Are you counting real estate in that at its assessed 
value? A. Yes, sir. 

Q. Are you deducting for encumbrances? A. jYes, sir. 
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Q. Did you file a financial statement with the Commis¬ 
sion? A. Not personally, no. 

Q. Was a financial statement filed by your station? A. 
It was. 

Q. Did it show assets of $175,000? A. No, |it did not, 
because I am speaking as an individual, not a corporation. 

Q. Are you under any contract obligation tp the Badio 
Investment Company to put these funds in? A. No. 

Q. Have you put in personal funds in the past? A. Yes. 
Q. Did you ever sell stock in the Radio Investment Com¬ 
pany? A. No, not one share has ever been sold or offered. 

Q. Did you ever sell stock in the Radio Store? • A. Never, 
in any enterprise that I am connected with. 

Q. Was the station ever owned by the Radio Store Com¬ 
pany? A. That name formerly appeared on the license, 
years ago. 

Q. On the other hand, was the store ever ov[ned by the 
Radio Investment Company? A. No. 

Q. You have cut down your payroll recently, haven’t 
you? A. That is right. 

Q. You originally were having an average monthly net 
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income from the station of about $5,000? A. Tliat is right. 
Q. That has fallen down to $2,000? A. Sometimes less. 
Q. Have you been recently called upon to put money into 
the station? A. No. 

Q. You have been paying it out of the bank resources of 
the station? A. Right. I 

By Chief Examiner Yost: 

Q. What do you estimate the present worth pf your sta¬ 
tion to be, equipment and good will? A. Good will and 
equipment ? 

S 

I 

i 

i 

i 

i 

I 

i 
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Q. Yes; separate them. A. Well, I value the equipment 
at about $30,000, and the good will at $75,000. 

By Mr. Segal: 

Q. I understand you, in your application for more time 
want full time, Mr. Lubinsky? A. That is right. 

Q. Have you made any plans about what you are going 
to do with full time if you get it? A. Yes. 

Q. Have you got something specially in mind that you 
would like to put on, that you cannot put on now? A. A 
good many things, Mr. Segal. 

Q. More phonograph records? A. No; none. 
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A. We are not on the air at that time. We go off: the air 
at 10:30, and naturally we could not be on the air at 11. 

Q. In other words, you were not on the air at the time 
the Supervisor said he heard you? A. If he said he heard 
us on Sunday, no, we were not on the air. We were only 
on the air the hours specified. 

Q. When is this Thursday program of the Radio Shop? 
What time ? A. From 7:30 to 8. 

Q. Were you on with the Radio Shop program on October 
11, 1930, at 11:14% a. m.? A. No. Is that a Sunday? 

Q. I assumed it was, from the basis of your testimony 
that that is the only time you put on the Radio Shop pro¬ 
gram, besides Thursday evening. Do you put on Radio 
Shop programs in the mornings at other times besides 
Sunday? A. We put on an occasional announcement. 

Q. This was not an announcement. That was a long 
program, Mr. Lubinsky. It ran for practically an hour. 
Did you do that on other days besides Sunday? A. We 
may. Mr. Mack can tell you about that. 

Q. Do you have a copy of your programs for October, 
this year? A. Not with me. 

Q. Do vou have a copv of anv of your programs? A. 
Yes. 

Q. How recently? A. I don’t know. Mr. Mack has that. 
Mr. Mack. What date was that? 
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Q. And on Thursday. What other time have you put on 
Radio Shop programs? A. On Saturday morning. 
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Q. What other times besides Thursday, Saturday and 
Sunday? A. None other. 

Q. On that particular Saturday, the program consisted 
of a series of phonograph records interspersed with adver¬ 
tisements of prices of things that are sold in j^our Radio 
Store? A. That is right. I presume so. I have not the log. 

Q. Could you, for example, take that time and put on 
some of these more ethical programs you have been talk¬ 
ing about? A. Whatever Mr. Mack contemplates. He has 
orders that anything he wants to use the time for, he can 
use it. 

Q. In order to help you answer my questions more di¬ 
rectly, I will frankly tell you what I am getting at. I am 
just wondering whether you really need more time, or 
whether you could not cut out a lot of your advertising 
and put on some better programs. A. Yes, if we had night¬ 
time. 

Q. You do have some night-time. A. Not enough to put 
on the prize fights, the Philharmonic Orchestra, the Sym¬ 
phony Orchestras, and the band concerts, athletic events, 
and so forth. 

Q. As I understand it, then, you are planning to put on 
the Philharmonic? A. The Symphony Orchestra of New¬ 
ark, the Philharmonic, and so forth. 
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A. Yes. 

Q. What offices do they hold? A. Secretary and vice- 
president. 

Q. Since the station has been owned bv the Radio In- 

* 

vestment Company, incorporated, what has your salary 
been? A. I ha~ 7 e not taken anv. 

Q. Do you receive any compensation? A. None. 

Q. Has the company ever paid any dividends? A. None. 

Q. You say for a while you operated with $5,000 a week 
gross income. A. I didn’t say that. 

Q. A month. I beg your pardon. Is that correct? A. 
Yes. 

i 

Q. Then, for how many months did your income average 
$5,000? A. That is pretty hard to say. I cannot give you 

16—5546a ! 
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the exact figures. Sometimes we would get a slump, and 
sometimes we would get a spurt of business. 

Q. Would $5,000 be a good average over the past year? 
A. It is pretty hard to tell you, sir. 

Q. You say since then the income has been reduced by 
about $3,000? A. Sometimes it is less than that, sir. 

Q. Since when has it been around $2,000 or less? A. 
Since the general business depression, a year ago in Oc¬ 
tober, when the stock market collapsed. 

A. Is that how vou account for the fact that vour income 

% + 
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offered it. 

Q. Have you had any conferences regarding the sale of 
it? A. Not in the last two years. 

Q. You had no offer for sale, or to purchase, in two 
years? A. No, sir. 

Q. With respect to the last one you did have two years 
ago, what was the nature of that? A. Some gentlemen 
from WKBO wanted to have some sort of a consolidation, 
and the proposition was rejected. 

Q. The station is not now for sale? A. No, sir. 

Q. You won’t sell it under any circumstances? A. I 
don’t say that. 

Q. You also stated that you had enough money to run 
it for 20 years, even though it didn’t pay a nickel? A. 
That is right. 

Q. Of course, you would not consider running it for 20 
years if it did not pay? A. I don’t think it will be neces¬ 
sary. 

Q. What do you mean by that ? A. I have a reserve 

fund with which I could run the station on the present basis 

for a considerable period that I figure I could run it. 

Q. What is the amount of that reserve sum? A. $60,000. 

Q. Is that part of the assets of the corporation? A. No; 

mv own. 

* 
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Q. Those people who reside within your service area get 
no good, consistent service from any other station com¬ 
parable to the service which you give them? A. If I un¬ 
derstand you correctly, you mean other than the programs 


I 

i 
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that I give, they get no other programs that are received 

well ? i 

Q. I mean that that group of people which resides in 
your service area get better service, at the times you broad¬ 
cast, from your station, than from any other station? A. 
That is right—of the type of program that we present. 

Q. Just what is the type of program that ybu present? 
A. We produce—of course, I would call upon Mr. Mack to 
tell you more in detail, but chiefly, we produce a program 
that meets with the general approval of the passes. 

Chief Examiner Yost: That is not ^esponsijve, the wit¬ 
ness is admonished, to the question. It does not explain 
the program. You say it meets with the approval of the 
public. 

The Witness: For instance, I will go into j a little de¬ 
tail- ! 

Mr. Schilling: If I may interrupt, does it hot seem to 
the Commission that we are wasting a lot of time in talk¬ 
ing about the character of the programs, when this wit¬ 
ness admits that he does not know anything about them? 
We have a witness here who is going to tell ns in detail 
what programs we have been broadcasting. It seems to 
me that an attempt to get from a man who does not testify 
anywhere on the programs, and admits that he does not 
know anything about them, except that two hours a week 
he does broadcast, is a waste of time. To cross-examine 
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him on the type of programs seems to me to be just wasting 
everybody’s time. 

Mr. Newman: He seems to know all about ivhat he an¬ 
ticipates putting on in the way of programs in the future. 

Chief Examiner Yost: There is considerable|point to the 
statement made by the Attorney for the Station. However, 
the witness volunteered to state briefly what the character 
of programs was. 

Mr. Segal: May I make this additional suggestion while 
the Examiner is considering the materialitv of this testi- 
mony ? It seems to me that a man who owns 8Q per cent of 
the stock of the station, and the man who has I built it and 
watched it during all these years, ought to know something 
about the programs. 
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Mr. Newman: Let me put it this way, Mr. Examiner. 


By Mr. Newman: 

Q. Mr. Lubinsky, do you ever listen to the programs of 
your station? A. Quite often. 

Q. Tell us, from that knowledge which you gained by 
listening, what they are? A. For instance, we cater to the 
colored people. We put on negro spirituals for white and 
colored alike. We have a Lithuanian program; we have an 
Italian program; we have a German program; we have a 
Swiss program; and we have a Hungarian program. We 
have a religious program of the Morning Sunshine Hour, 
and an afternoon program. 

Bv Mr. Newman: 

Q. Are they your programs, or your advertisers’ pro¬ 
grams? A. No, sir; no advertising whatever. We give 
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this time free to these various organizations, with the ex¬ 
ception of one advertiser on the Lithuanian program. 

Q. These programs are produced by organizations who 
are glad of the opportunity of broadcasting over your sta¬ 
tion free of charge, is that correct? A. Absolutely. 

By Chief Examiner Yost: 

Q. In their own language? A. In their own language, 
with an American announcer to interpret in the foreign 
language also. He announces dually. First he says, 4 4 You 
are now about to hear a Polish program,” or Scottish, or 
whatever thev call it, and he will translate it into Polish 
and explain it to the audience so that the English-speaking 
audience can understand it as well as the foreign audience. 

By Mr. Newman: 

Q. What is the nature of the programs sponsored by 
your advertisers? A. Well, we have two night clubs; the 
general dance music and entertainment that comes from a 
night club; and we have a German restaurant that puts on 
a program. 
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Q. What is the nature of that program? AJ A very fine 
musical program with a string ensemble, and German 
music. 

Q. Is that the orchestra that entertains in the restau¬ 
rant? A. No, sir. That is altogether different! 


Chief Examiner Yost: The time has arrived to take a 
recess. 
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for the time it uses? A. Yes. 

Q. At regular commercial rates? A. No. 

Q. A reduced rate? A. Yes. 

Q. A greatly reduced rate? A. No. 

Q. Do they pay $100 an hour? A. Equivalent to that. 

Q. The equivalent of $100 an hour? A. Yes.| 

Q. I understood you to testify, during! my cross- 
examination, that you had never sold any of the stock of the 
Radio Investment Company? A. I have not. j 

Q. But you have only 70 per cent of it? A. I made an 
error there. I have 97 per cent of it. I wa£ thinking of 
another corporation that I control. 

Q. You have 97 per cent? A. I have the controlling in¬ 
terest, and I have two dummy directors. 

Q. On your radio service program which is broadcast in 
the interest of the Radio Shop, which you own,| you say you 
get two or three hundred letters a week. Yoii request let¬ 
ters during that period, do you not? A. I do not—yes, I do, 
at the end, in the following fashion: 44 If there is anything 
that my listeners would like to know, please write in to me.” 

I 
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Q. Then you answer the questions? A. I answer the 
questions the following Sunday. 

Q. In other words, it is a question and answer service? 
A. A question and answer box. That is what it is called. 

Q. You also advertise during this program that you will 
send repairmen out? A. Yes. 

Q. You advertise that if there is any person who hears 
your station who is having difficulty with reception, or 
difficulties in his set, you will send a man out to make an 
impartial survey of it without charge? A. We do not do 
that. 
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Q. You announce that you will send out a service man? 
A. No. We announce that the Radio Shop will go any¬ 
where in the Metropolitan Area absolutely free of charge 
and test and inspect anyone’s radio without any obliga¬ 
tion whatsoever. 

Q. That, of course, stimulates a great many letters? A. 
No, it does not. That has onlv been started latelv. 

Q. You have not been doing that for some time? A. No, 
we have not. 

Q. About how long ? A. About three weeks, and the pro¬ 
gram is going on its third year. 

Q. The program is based, however, on inquiries that 
come in by letter? A. It is merely an open forum question 
and answer box. 

Q. Those are the 200 or 300 letters you refer to? A. Yes. 

Chief Examiner Yost: Are there any further questions 
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of this witness? If not, the witness will be excused. We 
will have him recalled when the attorney for the Commis¬ 
sion appears. 

(Witness excused.) 

Mr. Schilling: Mr. Mack. 

Whereupon Harry Mack was called as a witness in behalf 
of the applicant WNJ and, having been first duly sworn, 
testified as follows: 

Direct examination. 

By Mr. Schilling: 

Q. Mr. Mack, how are you employed? A. By Station 
WNJ. 

Q. How long have you been employed by them? A. For 
14 months. 

Q. In what capacity? A. Studio director. 

Q. Prior to your coming to WNJ, by whom were you 
employed? A. I was with WMCA and WPCH for approxi¬ 
mately two years. 

Q. In what capacity? A. Studio director. Part of the 
time, when I first started, I was announcer, and then be¬ 
came studio director of both stations. 
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Q. Those stations are both located in New York City? 
A. They are. 

Q. Who makes the announcements over WNJ ? A. I do. 
I have two assistants. 

Q. Are you at all times in the studio? A. No. 

i 
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Q. Do you announce any programs by remote control? 
A. No, I do not. I have an assistant. 

Q. Have you ever, while announcing programs over 
WNJ, to your knowledge failed to carry out the orders of 
the Radio Commission concerning the announcement of call 
letters? A. Not to my knowledge. Sometimes I have 
rather hated to put them in oftener than every 15 minutes, 
although my orders have been to put them I in every 10 
minutes. 

Q. Have you, while you were announcing or broadcast¬ 
ing over WNJ, in broadcasting mechanical reproductions, 
failed to make announcement of the character of the broad¬ 
cast? A. I have not. 

Q. Have you been given any orders, or havte any orders 
been given, to your knowledge, by Mr. Lubinsky, to the em¬ 
ployees of Station WNJ, as to the announcement of call 
letters and mechanical reproductions? A. Copies of all 
Radio Commission orders are sent down to line as studio 
director, for instruction of my assistants. They are posted 
in the studio in a conspicuous place, and explained to my 
assistants by myself, as I understand them. We talk them 
over and try to live up to them as best we can. j 

Q. Prior to the time that notice came to the Radio Invest¬ 
ment Company, owners of the station, of the failure of the 
station to make announcement of call letters, and failure, on 
the occasions set forth in their notice, had you known that 
any of the employees had failed to make the announcement 
as required by the general orders of the Commission? A. 
No, I did not. 

Q. After the notice received from the Commission, did 
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you receive any instructions from Mr. Lubinsky, which 
were communicated to the employees? A. I had very em¬ 
phatic instructions from him, and I got my men together 
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and told them emphatically that failure to comply with the 
instructions would mean dismissal of the whole staff. 

Q. Have you a scrap book and a record of programs 
broadcast over Station WNJ? A. I have. 

Q. Will you tell us the programs which have been broad¬ 
cast by WNJ since your connection with that station as 
studio manager? A. I should like to make some effort, in 
my own words, if the Commissioner will permit me. Dur¬ 
ing the time I have been with the station, I have made con¬ 
sistent and conscientious effort to advance our station to 
the position of the local de luxe station. The papers I 
have with me I would like to read from. 

Chief Examiner Yost: The Examiner is of the opinion 
that a week’s typical programs might be given as sufficient 
to indicate the character of programs covering a number 
of months. If there is greatlv similaritv. I do not see anv 
use in repeating. 

Mr. Schilling: No. I would like to say this. I would like 
to have him give us a general idea of the programs specifi¬ 
cally, by picking out some of them that were repeated, and 
by giving us any outstanding programs which he can call 
to our attention, which has been broadcast over the station. 

Chief Examiner Yost: He may do that. 

The Witness: When I took over WNJ, I wrote a letter to 
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the Newark Evening News which, in part, set forth my 
ideas of what I hoped to do on the local station. I had long 
felt that manv of the bigger stations themselves were not 
in a position to attempt certain imaginative programs 
which some of the smaller ones might well try. We have 
regarded ourselves as a sort of radio workshop, whereby 
we have endeavored, with some success, to develop radio 
talent, and also present outstanding features of a variety 
which I would like to name. 

At that time I wrote to the radio section of the Newark 
Evenings News: 

“It seems to me that there is a lamentable paucity of 
imagination in program construction, and I have long felt 
that one of the smaller units might show the way in that 
respect, consistent, of course, with its resources.” 


I 
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Getting poetic, I said: 

“For the moment we are like the little mouse that, lost 
in wonder, flicks his whiskers in the thunder.”! 

I would like to back up here, with papers I have here, if 
I may read them, my contention that we regard ourselves 
as capable of imaginative program construction second to 
none, consistent, of course, with our present wave and 
power; that we have the civic welfare of Northern New 
Jersey, and the general listening audience asj one of our 
most conspicuous concerns; that we have been advanced 
and are being recognized as a radio workshop where de¬ 
serving talent is presented and groomed for chain station 
work; that we have become the friendly station to the listen¬ 
ing audience because of our ordered informality and as¬ 
siduous effort to learn, understand, and to supply the lis¬ 
teners’ wants. | 
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We feel that while the best of equipment, of! course, is a 
necessary first concomitant, that it is not always necessary 
to have a superabundance of dollars and talent to make 
real lasting programs; that the exercise of h little con¬ 
tinence plus imagination will achieve more successful and 
lasting results. During the course of the past yqar we have 
had the happy privilege of receiving conspicuous news¬ 
paper commendation, and, quoting from the Newark Eve¬ 
ning News- 

Mr. Segal: If you will pardon me just a moment, may 
I object to that? 

Chief Examiner Yost: Yes. That is not adnjiissible. 

The Witness: I should like to show, by these reviews, 
that I am reading, that the programs that wq are trying 
to put on do have an imaginative trend which takes out of 
the hackneyed class that small station. 

Chief Examiner Yost: You can testify about! the fact of 
newspaper articles, but you will not be permitted to read 
the newspaper articles. 

The Witness: May I present them? 

Chief Examiner Yost: They are not admissible as evi¬ 
dence. 
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The Witness: We have had in our station programs of 
an educational tenor, such as the Anti-Saloon League, the 
National Tuberculosis Association- 

Bv Mr. Segal: 

Q. What was that association? A. The National Tuber¬ 
culosis Association; announcements from the Postmaster 
General at Washington, D. C.; the Health Department of 
Newark; the League to Abolish Capital Punishment; 
several Judges in Newark, such as Judge Albano, and 
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others, regarding the workings of city government; Dr. 
John Bower, of the American Public Utilities Bureau of 
New York City; the Newark Safety Council; the Overseer 
of the Poor; fire prevention talks; talks for children as 
prepared by the Parents’ Magazine—that is not a commer¬ 
cial program; State agricultural and market reports; talks 
on care of the teeth; health talks prepared under the di¬ 
rection of the Surgeon General of the United States Public 
Health Service; the Goodwill Home and Rescue Mission 
of New Jersey, which is a religious program; also the 
Gospel Herald Society broadcasts; aviation talks by the 
Aviation Editor of the Newark Star-Eagle. Then, in our 
foreign programs, Polish, Lithuanian, Ukrainian, Jewish, 
German and Greek. 

In asking for more time, Station WNJ believes that it is 
expressing the wishes of the many listeners 'who write in 
and who come to the studio to say that they cannot hear, 
oftentimes, the splendid type of programs that we are 
putting on. If we do get more time, we can, and do intend 
to put on such things as the Irvington Symphony Orches¬ 
tra, and such unusual features as we have in mind to build 
ourselves, such as the Symphony of the City; some of the 
dramatized figures of history, such as Nancy Hanks; ver¬ 
sions of the Walt Whitman Drum Taps, with musical back¬ 
ground, and other programs of similar ilk, which take our 
station out of the ordinary class of local stations. 

I would like to present this program for the week of 
December 14. There is a feature called Stories of our 
Stamps, an entertaining and instructive talk on the story 
of our commemorative stamps. This is an educational 
feature. 
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By Chief Examiner Yost: 

Q. Do you have the programs in duplicate jcopies! A. 
Yes; I have them here. I can leave these with you. 

Q. You can testify that they are true and correct? A. 
Yes. | 

| 

Mr. Segal: Of course, I am not objecting! to this. I 
think it is all helpful, but this is not the program. This 
is the publicity release gotten out by the station, describ¬ 
ing it. j 

The Witness: I have the program right with;it. 

Mr. Segal: I am only making that observation to clarify 
it. I am not objecting. 

Chief Examiner Yost: In the Examiner’s opinion, that 
is not admissible. 

Mr. Schilling: He can look at the program^ themselves 
and go over them and describe what each one| was, in his 
own language. I cannot see that there is any difference. 

Mr. Segal: I did not object. I just wanted to get the 
record clear. 

Chief Examiner Yost: There is no objection! to the pro¬ 
grams being admitted. 

Mr. Schilling: But the mere statement that such and 
such a program was put on at such and such hour does 
not bring before the Commission, or before you, any idea 
at all of what the program might consist of, or what has 
been broadcast under it, merely by describing'it by name. 

Chief Examiner Yost: What did Mr. Segal; refer to as 
the publicity release? 

The Witness: I think he referred to the amplification of 
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the caption which appears in the program itself. For in¬ 
stance, if I read these captions in the program, I have 
here—for example Stories of our Stamps, the Yon Steuben 
1930, this little publicity release simply amplifies it. 

Chief Examiner Yost: You may make such reference to 
it as you feel is necessary to explain it. 

The Witness: I just wanted to bring out the facts. This 
is an entertaining and instructive feature for children. 

I 

i 

! 

i 

i 

i 
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By Mr. Schilling: 

Q. How often is that program broadcast? A. Every 
Sunday at 7:30. At 7:50 on the same day we have a short 
talk from the Brooklyn Unemployment Committee. We 
have allotted a 10-minute period for the next four weeks 
to Surrogate Wingate to have his representatives from 
Brooklyn come there and talk on our station, to assist in 
the present economic stress over in Brooklyn. 

At 8 o’clock everv Sunday evening we have a talk bv the 
League to Abolish Capital Punishment. Two weeks ago 
we had the pleasure of hearing James Montgomery Flagg 
on that program, and this past Sunday a member of the 
New Jersey Legislature, Florence Haines. 

On Monday at 3 o’clock we have the Produce market re¬ 
ports. At 3:30 we have the station jazz orchestra. 

On Tuesday morning we have a Produce market report. 
At 9 o’clock we have the Music Contest League of New 
J ersey. 

By Chief Examiner Yost: 

Q. 9 o’clock? A. 9 o’clock at night. 

Q. You mean once a week? A. Once a week at 9 o’clock 
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every Tuesday evening from 9 to 9:30. The Music Contest 
League is a league to encourage young musical talent to 
compete, and the winners are given some sort of a medal 
and scholarship for the year. 

I am reading the time only of the cultural and educational 
part of our program here. 

On Wednesday morning, again, we have the Produce 
market reports at 12:15. At 1 o’clock, the Parents’ Maga¬ 
zine time. 

On Thursday morning, at 8:45, we have the Public Health 
Talk; at 9 o’clock the Produce market reports. 

On Friday at 3 o’clock, we have the Goodwill Home and 
Rescue Mission, and at 4 o’clock, again, the Brooklyn Un¬ 
employment Committee. At 4:10 we have a Christmas Fund 
program for helping those who are out of work in connec¬ 
tion with the Goodwill Home and Rescue Mission. 

At 5:30 we have the Newark Safety Council talk. For 
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that particular week, which is the week beginning the 12th, 
that comprises the educational features for the week. 

Q. The 12th of this month? A. Yes, sir. That is a typical 
week. 


By Mr. Schilling: j 

Q. What other programs do you broadcast? jl will with¬ 
draw that question. These programs which yoq have men¬ 
tioned for that particular week are repeated from w^eek to 
week? A. From week to week. 

Q. Under the auspices of the same organizations? A. 
Yes, sir. 

' i 

Q. Those are stock broadcasts which are on eyery week at 
the same time ? A. Absolutely, unless, of course, the neces- 
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sity ceases to exist, as in the case of the announcements 
which we put over for the Postoffice Department to mail 
early enough to avoid the rush. 

Q. Will you tell us what other programs yoli broadcast 
during the time allotted to you? A. There are programs 
of a sustaining feature, some of which are paid for by the 
station. A good many of them are not. We |have talent 
coming in from all of Northern New Jersey, and they have 
been particularly attracted to our station by the notices 
that we have gotten in the newspapers, and we try to groom 
them, not only for our station, but for bigger things on the 
chain stations. 

I 

By Chief Examiner Yost: j 

Q. Do you use any chain programs? A. No^ sir, we do 
not. 

i 

By Mr. Schilling: j 

i 

Q. Will you tell us about some of these programs which 
you broadcast, which are repeated from week to week. A. 
Last night, for instance, we had the Ruth Lahd Trouba¬ 
dours. That was sponsored. At least, it was hot paid for, 
but it was sponsored by the Ruth Lang Column of the New¬ 
ark Evening News. It was a group of young iartists who 
sang over the air to assist Ruth Lang in her welfare work 
for the newspaper. 


! 

i 
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Friday evening at 10 o ’clock we have the Lithuanian pro¬ 
gram, which is a commercial program. That is paid for. 
On Thursday evening we have recently started a series of 
skits dealing with the amenities of domestic life, called 
Molly and Mark Stevens, a little 15-minute period of dia- 
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logue. That is a station feature which is paid for. We 
have the Baltustrol, which is a program of dance music, at 
10:30 on Tuesday and Friday nights. On the same evenings, 
at 11:30 we had the Pinedale Inn programs, which are also 
commercial programs. From time to time we bring in 
figures who are conspicuous in the current news, such as 
outstanding names in the aviation world. 

Q. Let me interrupt. How often do you broadcast avia¬ 
tion talks? A. Once a week. 

Q. Every week? A. Every week. 

Q. At what time? A. 8 o’clock. 

Q. And for how long? A. 15 minutes. 

Q. Will you, Mr. Mack, go through and pick out some of 
the feature programs which have been broadcast over your 
station? A. We have broadcast a feature called the Pool 
of Tranquility, a slumber period which is something like 
the Slumber Hour on WEAF; a dramatic presentation 
called the Tale of a Walled Town, which was referred to 
as one of the three outstanding features of the year in 
Radio. 

Q. By whom? A. By the writer of the Newark Evening 
News. We have a male quartette, the Beloved Vagabonds; 
a program of Bavarian songs and music by the Hofbrau 
String Trio and Hofbrau Boys. 

Q. How often is that broadcast? A. Once a week, Thurs- 
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day at 6 o ’clock. Some of these I have given, and am pass¬ 
ing up. We have the Maplewood Quartette. That is also 
a male quartette, singing popular numbers. We had Vivian 
Pierce, executive secretary of the American League to 
Abolish Capital Punishment; a Thanksgiving service by 
the Reverend C. L. Miller, who conducts the Sunshine 
Period every Thursdav morning at 8:30 o’clock; Anna 
Phoebe Price, soprano; another Music Contest League pro- 
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gram; Frank Z. Zuch, president of the Atlas Fence Com¬ 
pany, who spoke relative to the unemployment situation; 
the Good Will Home and Rescue Mission on Friday after¬ 
noon at 3 o’clock; the Paramount Glee Club, Sunday eve¬ 
ning at 8 o ’clock, a group of negro spiritual singers; Rabbi 
Alexander Lyons, speaking on Whitman, the Egotist. 

Bv Chief Examiner Yost: 

i 

Q. How frequently? A. Once a week, sir. We have the 
Plantation Quartette, also a negro ensemble singing spirit¬ 
uals; the Spanish Orchestra under the direction of An¬ 
tonio Tain, on October 9, playing Spanish numbers; a talk 
on October 9, at 7:45, by Russell J. Eldridge, State Direc¬ 
tor of Employment, who spoke on unemployment offices in 
New Jersey; on October 12, at 8:30 p. m. a special Colum¬ 
bus Day program for the Italians of Newark; on October 
14th at 9:15, the Ambassador Trio, instrumentalists and 
singers; on October 14th at 10:30, the Royal Knights Dance 
Orchestra; on October 16, at 6:30 p. m. Headley Kent, Irish 
tenor; on October 16, at 6:45, Marion Williams, writer and 
critic of the theater, on the subject of “The Theater.” 

On October 20th, at 4:30, Loretta Arman, contralto; on 
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October 21, at 9:30 p. m. the Kay Players in a series of 
sketches called “Bits of Life.” j 

On October 21, at 10:05, the Brazilian Tango Duet, play¬ 
ing Brazilian music; on October 21, at 11:30 p. m., the 
Guild Players from the Liberty Theater in Irvington; on 
October 23, at 7 o’clock, Ruth Rogers, soprano, and Evelyn 
Mintz, concert violiniste; on October 28, a 9 o’clock, Dan 
Minahan Political Club of the Sixth Ward; at 10 o’clock 
Tuesday evening, October 28, the Old Time Melody Man, 
and Hillbilly Tongs; on October 30th, at 6 o’clock at pro¬ 
gram called Bavaria in Newark; on October 31, a DX Party 
for the benefit of the DX Listeners Club of the Newark 
Evening News. 

On Sunday, September 7, at 7:30, the St. Cecelia’s Amer¬ 
ican Lithuanian Choir; Tuesday evening, September 9, at 
9 o’clock, the Silver Sea Islanders, a group of j Hawaiian 
musicians; September 11, at 7:30 o ’clock, Ruth Rogers, 
soprano; September 14, at 8 o’clock, Carmine Guastello, 
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violiniste; Sunday, September 14, at 9 o’clock, the Har¬ 
monic Four. That is the group of negroes we had before. 

September 18th, at 7:30 o ’clock, Steve Rykowski and his 
Melody Boys in a program of Polish, Jewish, Hungarian 
and American folk songs; Sunday, September 21, at 10:15, 
Joe Ryan, talking about automobiles; Tuesday, September 
23, at 9 o’clock, p. m., Dr. John Bower of the American 
Public Utilities Bureau, on Transportation Problems of 
Northern New Jersey; Tuesday evening, September 23, 
John Nucera, Italian tenor; September 23, Tuesday eve¬ 
ning, again, Rabbi Alexander Lyons, on Whitman, the Poet; 
September 25, at 8:15, Thursday, Spanish Orchestra, a 
program of Spanish dance numbers; Friday afternoon, 
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September 26, at 3 o’clock, the Goodwill Home and Rescue 
Mission again;Tuesday evening, September 30,9:45 o’clock 
Laddie MacCabe in a program of Scotch songs; Tuesday 
evening, September 30, 9:30, again, Whitman, the Poet of 
Democracy; Thursday evening, the 2nd of October, at 7 
o’clock, Gloria Sales, dramatic soprano. 

Sunday evening, the 3rd of August, 9 o’clock, the Olym¬ 
pic Park Dance Orchestra. 

By Mr. Schilling: 

Q. You have read us, now, the programs. Are they 
typical of the programs that have been broadcast over 
WNJ since you have been director of that station? A. 
They are. 

Q. Do you ask for any comments as to programs of the 
character that you have just been reading off? A. I do 
not. 

Q. Do you receive any comments through the mail? A. 
Very many. 

Q. How many vrould you say? A. Well, the number va¬ 
ries. If it is — program that strikes the fancy of many of 
the listeners, we receive a good deal of mail. If it does 
not, we do not receive much mail. I find that the higher the 
type of program, the less we receive, although that does 
not daunt me, because I would rather have a letter from 
one intelligent person than fifty letters from morons. 

Q. Can you tell us approximately how much mail you 
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receive in a week commenting on your programs? 
From 200 to 250 letters. 
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Q. Are there any programs which you have! been unable 
to broadcast because of your time allowance? A. Yes, 
there are many of them. 

Q. Can you name some of them? A. Programs of the 
imaginative type, of which I have spoken a moment ago; 
things that we would like to put on at our station. 

Q. What, for instance, Mr. Mack? A. I have a series of 
broadcasts that I would like to put on, corresponding to 
the Slumber Hour on WEAF, which I have not been able 
to put on due to the fact that we are on only two nights 
a week at a late hour. 

Q. Are there any programs of local interest, such as 
sports, and so forth, that you have been unable to put on? 
A. We have many local games, such as football games, 
among the local teams and high schools, which sometimes 
are broadcast, but which we are often prevented from 
broadcasting on account of the fact that thete is no par¬ 
ticular station in Newark which has a consistent time on 
the air to enable us to do it. 

Q. Can you tell us something about the programs broad¬ 
cast bv Mr. Lubinskv, the Alex Smith Hour? A. I first 
became acquainted with those programs when I assumed 
the Directorship of WNJ, and did not pay hny attention 
to them at first, because I did not see how! a man who 
talked for two and a half hours could hold an audience, 
but after I noted the consistent receipt of a heavy mail 
after his talks, I ventured to look into the thing and lis¬ 
tened myself. I found that he put his talk over in words 
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of one syllable, and in an easy intimate fashion, and the 
letters came in as the result. 

Q. Have you received any mail saying that you could 
not get out, and people were not able to hear ypu? A. Yes. 

Q. How much of that do you get, and where does it come 
from? A. Very frequently. Sometimes we!get it from 

17—5546a 
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the Northern parts of New Jersey, up around Morristown, 
the Oranges, and Montclair. In some parts they sav thev 
get us, and in some parts they say they do not. 

Q. What would you say, from your mail, that the big¬ 
gest feature is on WNJ ? A. If we measure it by the 
number of letters we get, I should say the talks on Sun¬ 
day morning by Alex Smith. 

Q. Do you also take care of the sale of advertising time? 
A. I do. 

Q. Have you been handicapped in the sale of time be¬ 
cause of your limited hours? A. I have. 

Q. To what extent? A. To the extent that people do 
not want to take a program where they cannot get a specific 
time on the air every week or every night. Sometimes also 
they say they cannot get the station right in Newark. 

Q. From your experience as an announcer and studio 
director of WNJ, and your former connection with WMCA, 
and WPCH, how would you say the programs of WNJ 
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compare with those stations? A. I think the programs are 
fully as good. In some instances, of course, the New York 
stations have bigger sponsored programs than WNJ, but, 
by and large, our programs are fully as good, and there 
have been occasions when we have ventured to put on 
even better programs than either of the two stations men¬ 
tioned. When I was studio director of WMCA, I never 
had an opportunity to journey very far away from jazz. 

Q. How much of the time of WNJ is used in the broad¬ 
casting of mechanical reproductions, and on what days? 
A. I should say that perhaps half, or a little more of the 
daytime is used in that way. No phonograph records are 
used at night, except in one or two sporadic cases, per¬ 
haps, where artists have not shown up and I myself have 
played the piano, or done something to fill in the time just 
before the feature, and did not want to repeat myself. I 
have put on phonograph records at night, but it is the 
rule of our station never to put on a phonograph record 
after 6 o’clock. 

Q. Is there any day on which you use phonograph rec¬ 
ords only? A. Saturday morning. 
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Q. What are your hours of broadcasting? A. From 10 
to 12 a. m. 

Q. Those, of course, are hours in which you cannot sell 
a sponsored program? A. That is right. 

Mr. Schilling: That is all. j 

Chief Examiner Yost: Mr. Segal. j 

i 
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Cross-examination in behalf of WHOM, j 

j 

By Mr. Segal: 

i 

i 

Q. You were analyzing your mail, Mr. Mack. How does 
your mail from radio supervisors compare with the other 
mail in volume? A. The mail from which? 

Q. From radio supervisors. Do you get mudh mail from 
them? A. Radio supervisors? 

Q. Yes. A. Who are the radio supervisors t 
Q. The ones who check the frequency. A. jl never got 
that mail. j 

Q. When you first came to the station 14 months ago— 
that is the correct time, is it not? A. Approximately, yes. 

Q. You had had some considerable experience in the line 
of work you are doing now? A. Yes. 

Q. You had been with WMCA and WPCH for some time? 
A. Right. | 

Q. And had had a position of some responsibility in those 
stations? A. Yes. 

Q. And you had certain definite ideas aboqt what you 
would like to do with WNJ ? A. Decidedly, j 

Q. And you wrote to the editor of the Newark Evening 
News and set up the standard that you wbuld seek to 

i 
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comply with? A. Yes, I did. 

Q. Now, you have had 14 months of it? A. Yes. 

Q. Do you have any connection with the commercial de¬ 
partment of the station? A. Yes. 

Q. Do you sell time? A. No, sir. I have a ?taff of men 
under me who do. 

Q. But you are in charge of them? A. Yes.| 

Q. And these men are salesmen? A. Yes. 

i 

i 

i 

i 

i 

i 

| 
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Q. They go out and sell time. You make contracts with 
these people? A. That is right. 

Q. For broadcasts over a period of time? A. Yes. 

Q. Who are some of the people you now have under con¬ 
tract ? A. Most of our time at the present moment is taken 
up with daytime announcements—a series of announce¬ 
ments. The sponsored time in the evening, as contrasted to 
announcements includes the Hofbrau, at 6 o’clock; the 
Bavarian Hofbrau at 6 o ’clock on Thursday; the Lithuanian 
program at 10 o’clock- 

Q. Who sponsors that? A. It is run by a man by the 
name of Roden, who buys the time and sells it to the Lith¬ 
uanians himself. He is a Lithuanian. 

Q. So, that also becomes a string of announcements? 
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A. I don’t know how many he puts in. He has two or three 
in there. In effect, it is what is called on WOR for the 
same intents and purposes a quality hour. 

Q. You do not understand Lithuanian? A. No. I do not. 
Q. Do you have this all translated at the time? A. Not 
the announcements. He does not put the announcements 
over in English; only the names of the songs. 

Q. You contract a certain quantity of time to him, and he 
sells that to Lithuanians whom he solicits? A. Yes. 

Q. And he prepares, or they prepare in the Lithuanian 
language, announcements which the people who operate 
vour station do not understand? A. Absolutelv. 

Q. And do not censor? A. Absolutely. 

Q. What are some of your other regular contract clients? 
A. Just at the present time, that is about all we have at 
night. I can give you the names of some of the daytime 
announcements, if you like. 

Q. These daytime announcements are very short, are 
thev not? A. *Yes. 

Q. You sell them at a flat rate? A. Yes. 

Q. According to the words? A. Yes. 

Q. And you give them two talks a week for 12 weeks— 
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that is 24 talks, at $100? A. Yes. 

Q. Or 72 talks for $285? A. Yes. 
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Q. And they write out whatever advertising talks they 
want? A. Subject to our supervision. 

Q. They quote prices, don’t they? A. In tl^e daytime; 
not at night. 

Q. Most of your time, I understood you to say, was day¬ 
time? A. No. We have a portion in the daytime, and a 
portion at night. 

Q. Your larger percentage, of course, is in tlie daytime. 
It would run about five and a half hours duripg the day? 
A. About that, yes. 

Q. And only about four hours a week at night, isn’t that 
true? A. No. We have more than that. We have from 9 
to 12 on Tuesday night, and we have from 6 to 9 Thursday 
night, and from 10 to 12 on Friday night. 

Q. It comes to about eight hours? A. Yes. 

Q. It will run about four or five times as much daytime 
as you have in the evening? A. Yes. 

Q. As I understand your testimony, most of your day¬ 
time is this series of announcements? A. Yes. 

Q. And they are interspersed with phonograph records? 
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A. Yes; the Radio Shop program during the day is run 
at such times as we can fill in. If we have a time we can 
fill it in, we put it in. If we do not, we do not. 

Q. Then there was Miss Cheer. That is an advertising 
feature? A. No. That is absolutely an educational thing. 
She talks for the shut-ins. 

Q. That sort of a program was about typical,! was it not, 
of the average program of that time? A. Interspersed, of 
course, with our things at night. You will notice the night 
programs there, where we have the conspicuous! features— 
a theater organ recital, for instance; Newark Safetv 
Council- 

i 

Q. Things have run along about that same general way, 
have they not, since that time? A. I beg your pardon? 

Q. Things have run along is about that same general 
way? A. We feel that we have improved, judging by news¬ 
paper talk and the letters we have gotten. 

Q. You have told us about the mail you got. As I under¬ 
stand your testimony, Mr. Mack, you find that when you put 
on real high-grade programs, the mail falls off, does it not? 

i 

i 

i 
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A. Considerably. It has been not only my experience, but 
the experience of all stations. 

Q. In inverse proportion to the qualitv of the programs f 
A. Yes. 

Q. You get your largest mail returns from the Radio 
Shop programs, do you not? 
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Recross-examination on behalf of WHOM. 

By Mr. Segal: 

Q. So that the only time during the week, outside of 
Sunday, that you have evening time before 9 o’clock, p. m., 
is on Thursday? A. That is right. 

Q. That is the day you put on the evening program of 
Alex Smith? A. That is right. 

Mr. Segal: That is all. 

Mr. Newman: One other question. 

Recross-examination on behalf of the Commission. 
By Mr. Newman: 

Q. When Mr. Lubinsky has occasion to speak over your 
station, is it always under the nom de plume of Alex Smith ? 
A. Yes. 

Q. Even when he happens to be talking about his own 
radio business? A. Yes. 

Q. Irrespective of what he may be speaking about, it is 
always under that name? A. He always speaks about the 
same thing, answering letters. 

Q. How much time per week, in hours, does he speak? 
A. Approximately two hours Sunday morning and half an 
hour Thursday night. 

Q. And on any other occasions? A. No. 

Q. Ordinarily what does he talk about? 

658 175 
Cross-examination on behalf of WHOM. 

By Mr. Segal: 

Q. Are you familiar, Mr. Barron, as an expert engineer, 
with the standard practice maintained in radio broadcast- 
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ing stations with reference to automatic temperature con¬ 
trol for crystals? A. Yes. 

Q. Is it good practice to operate a crystal at a tempera¬ 
ture that may be exceeded by the room temperature? A. 
No. That is the whole purpose of using temperature con¬ 
trol, so that the crystal will be operated at a temperature 
considerably in excess of that which would ever be ex- 
pected in the room in which it is to be operated. 

Q. If a crystal is contained in a properly heat-insulated 
chamber, will it be noticeably affected by thb room tem¬ 
perature? A. If it is maintained at a temperature con¬ 
siderably above the room temperature, and in a well con¬ 
structed temperature box, the room temperature should 
have very little or no effect on the temperature of the 
crvstal. 

w 

Q. If it is properly constructed? A. Yes. 

Q. Is it good technical engineering practice to remedy a 
deviation in frequency by taking the lid off the temperature 
control box, and turning a fan on it? A. I yrould say it 
would not be. 

Q. What happens-A. In addition, I might add that 

that would show that the crystal was not being ; operated at 
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a temperature sufficiently high above the j room tem¬ 
perature. 

Q. What is the customary practice in well-operated sta¬ 
tions with reference to duplicate crystals, Mr. Barron? 
How are they mounted? A. A number of them have an 
additional crystal. Some of them have three o|r four addi¬ 
tional crystals, all maintained in the temperature control 
boxes at the same approximate temperature as;that crystal 
which controls the frequency, so that all that is necessary 
to do upon failure of the main crystal, is to switch to one 
of the spare crystals. 

Q. How long, approximately, does it take to get a crystal 
heated up to the proper temperature? A. It| would take 
several hours at the very minimum, and to be absolutely 
sure it w’as up to its maximum temperature, lit would be 
well to allow more than that—possibly 12 hours. 

Q. So that if a desire desires to be certain of continuous 
operation on its assigned frequency, it must! have more 
than one crystal already heated in order to continue oper- 
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ating in case one of them cracks or develops parasitic fre¬ 
quencies, as developed in this case? A. That would be the 
best practice. 

Q. That is the commonly accepted practice in modern 
transmitters, is it not? A. Yes, it is. 

Q. Assume a station, Mr. Barron, which has a crystal 
operating in the panel to control the frequency of the 
transmitter, and that there is also in that station a crystal 
check, contained in an oscillator which has head sets ad¬ 
justed so that the two can be beaten against each other, 

660 177 

and assume that this station follows the policy of check¬ 
ing both these crystals, one against the other, and never 
against any outside standard. Would you say that was a 
reliable method of being certain that you would remain on 
your frequency? A. All that would prove would be that 
the two crystals were or were not producing the same fre¬ 
quency. It would not show that either one of them was 
producing the certain frequency desired. 

Q. If, upon a head set tuned as that has been described, 
one discovered a heterodyne, one would not know, would 
he, which of the two crvstals was off? A. No. There 
would be absolutely no way of telling that. 

Q. And there is no way that can be maintained, except 
by checking with a standard laboratory to determine that, 
is there? A. No. Either one of them or both of them 
might be off frequency. 

Q. Have you had any experience, Mr. Barron, with 
home-ground crystals? A. Some, yes. 

Q. Has it been your experience that it is possible, on 
the average home grinding apparatus, to develop a highly 
accurate crystal? A. I would not want to operate a broad¬ 
casting station on a home-ground crystal. 

Q. Particularly if it were afterwards checked against 
the station’s own oscillator, is that right? A. No, I would 
not. 

661 178 

Q. You would not consider that a sound way of doing? 
A. Not unless this oscillator was a very accurate instru¬ 
ment, and had been properly certified as to its accuracy by 
some reliable laboratory. 
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Q. And had thereafter been checked? If it were an old 
one, it would have to be checked again from time to time, 
would it not? A. Yes. Variations do occur from time to 
time. 

Q. I wonder, Mr. Barron, if you would be good enough to 
examine the last application for renewal tiled b^ WNJ. 

i 

Mr. Newman: Are you referring to the one npw on hear¬ 
ing, Mr. Segal? j 

Mr. Segal: Yes. 

The Witness: All right. ! 

By Mr. Segal: I 

Q. Turn to that part which gives the constants of the 
last stage input in terms of current and voltage. Do you 
find that? A. I do. | 

Q. What is the voltage input there? A. 1500 volts. 

Q. The current? A. 325 milliamperes. 

Q. Totaling that, you get 487.5 watts, I assume, is that 
correct? A. I calculated the power output of this trans¬ 
mitter based on those constants. Computed according to 
General Order No. 91, it was 290-some watts. 

Q. 292% watts? A. Yes. 

662 179 ! 

1 

Q. This is a high level modulated transmitter that they 
are using now, is it not ? A. It is. 

Q. The last radio stage is modulated? A. Yps. 

Q. That is what the Commission defines as h high level 
modulated transmitter? A. Yes. High level arid low level 
modulation refer to the stage of the transmitter on which 
modulation occurs. 

Q. So that this station has, according to its own applica¬ 
tion, been exceeding its power output by somp 42 watts? 
A. If it is operated at the constants stated in! this appli¬ 
cation. 

Q. We have to assume that, because they are there under 
Mr. Lubinsky’s oath? A. Yes. 

Q. If one were to take, a transmitter of that type and go 
to stock and get a socket and a tube similar to |the tube in 
the last stage, and connect them in parallel, would that have 
the effect of raising or lowering the present percentage of 
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modulation, if no other change were made? A. It would 
reduce the percentage of modulation. 

Q. I believe your testimony was that the present per¬ 
centage could hardly be above 70 under any circumstances? 
A. I would not expect it to be above that. 

Q. If one were to make the alterations in the circuit tes¬ 
tified to by Mr. Lubinsky this morning, it would have the 
effect of lowering the percentage of modulation, would it 
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not? A. Yes, because the carrier wave is brought up while 
the modulating power remains the same. Therefore, the 
same modulated power could not modulate the increased 
carrier wave power to as high a percentage. 

Q. Assume you were operating a transmitter in a con¬ 
gested city like Newark, and were having difficulty being 
satisfactorily heard in the Northern part of the city, and 
the technical situation prevented you from getting an in¬ 
crease in power, would you, nevertheless, feel that you 
could give better service to those people by raising your 
percentage of modulation? A. I certainly would. 

Q. It is true, is it not, that if one doubles the percentage 
of modulation, it puts down four times the effective signal 
at the location, approximately? A. The power would be 
increased four times. 

Q. So that if Mr. Lubinsky had devoted his attention to 
increasing his percentage of modulation, he might have im¬ 
proved his results, might he not? A. He certainly could 
have improved the signal within the service area, and pos¬ 
sibly increased the service area somewhat. 

Q. Mr. Lubinsky testified that he has difficulty in reach¬ 
ing the Northern part of the city. Do you think he might 
improve that by studying his antenna design? A. It cer¬ 
tainly is possible. 

Q. You are familiar with the fact that WOKO operates 
slightly to the North of this station at the present time? A. 
Yes. 

Q. On a separation of 10 kilocycles? 
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ways with WAAM, but only gets one-seventh of the week. 
It is not equally divided. WAAM gets three-sevenths; 
WODA three-sevenths- 
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Mr. Segal: Thank you. Strike that question. 

By Mr. Segal: ! 

i 

Q. In reply to some questions by Mr. Schilling yesterday 
with reference to the date of the enactment of tljiese general 
orders, General Order No. 91 is the order which governs 
the amount of power a station may use, is it not? A. Yes. 

Q. Isn’t it true that that order was enacted and published 
by the Commission on May 23, 1930? A. I dop’t recall the 
exact’ date. 

Q. Do you have a copy of the order? A. I know it was 
in May. I do not think this gives the date—(after examin¬ 
ing papers:) May 23, 1930. j 

Q. And the application for renewal, from; which you 
made your power calculations, was one filed ip September 
of 1930, was it not? Have you got that, Mr. Newman—that 
application for renewal that Mr. Barron worked on yes¬ 
terday ? 

i 

j 

Mr. Newman: Yes. 

The Witness: This renewal application is dated Septem¬ 
ber 11, 1930. | 

By Mr. Segal: j 

Q. And that is the application with reference to which 
you made your calculations showing the use qf 292 watts 
power? A. That is correct. 

Mr. Segal: That is all. j 

By Mr. Schilling: 

Q. Since you brought that out, when would the applica- 
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j 

indicate at this time that we are getting 100 peri cent modu¬ 
lation. 

i 

Mr. Schilling: That is all. 

i 

Redirect examination. 

By Mr. Segal: # ! 

Q. Just a question or two, Mr. Felix. You; testified, I 
believe, in response to an inquiry of Mr. Schilling’s that 
any station, due to difficulties beyond its control, may vary 
from its assigned frequency? A. Yes. 

I 

l 

i 
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Q. Would you say that the failure to operate a crystal 
at a sufficiently high temperature to anticipate changes in 
weather, is a cause beyond the control of the station man¬ 
agement? A. No. That is entirely within the purview of 
the management, and is evidence of gross carelessness in 
technical operations. 

Q. Would you say that failure to have a sufficient supply 
of duplicate crystals in case one cracked would be a cause 
beyond the control of the station? A. No. That is not 
beyond the control of the station. It is general practice 
to provide and to maintain in operation at least two sets 
of crystals. 

Q. Would you say that maintaining a system of fre¬ 
quency control whereby the station checks two of its own 
standards against each other, without checking either of 
them against an independent system, is a system that is 
beyond the control of the management? A. That is de- 
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cidedly within the control of the management. 

Mr. Segal: That is all. 

Recross-examination on behalf of applicant WNJ. 

By Mr. Schilling: 

Q. Suppose that the duplicate crystal were frequently 

checked with the Bureau of Standards crystal. Is not that 

all that can be done? A. Yes. Crystals can be sent to the 

Bureau of Standards and checked bv the Bureau. 

•/ 

Q. No; I mean by having it checked frequently on the 
air, with the New York Supervisors’ Office. A. That is 
not considered a practical test. That is not highly accu¬ 
rate. 

Q. Is not that what you depend on? A. No. The crys¬ 
tal should be sent periodically to either the Bureau of 
Standards or one of the established commercial labora¬ 
tories for re-calibration, because they do vary, as your 
own experience indicates. 

Q. How often? A. Once every six months, at least, they 
should be recalibrated. 

Q. How often should they be checked with the Super¬ 
visors’ Office? Should there not be a checking in between? 
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A. Frankly, it is practically never necessary if you main¬ 
tain a check. 

Q. If you check your- 

Mr. Segal: I suggest that he conclude his answer. 

i 
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Chief Examiner Yost: Are there any further questions 

i 

of this witness? 

Mr. Segal: Two questions. 

i 

Redirect examination. 

! 

By Mr. Segal: 

Q. You referred to some of your people, j Mr. Tonnele, 
as staff artists. Are those people available jfor your sta¬ 
tion at any time you want them? A. Yes. 

I 

Mr. Segal: That is all. j 

Chief Examiner Yost: The witness is excised. 

i 

(Witness excused.) 

Chief Examiner Yost: 1/ there anything further? 

Mr. Segal: We rest our case. 

Mr. Schilling: May I recall, for a moment, each of my 
two witnesses, just for a question or two? 

Chief Examiner Yost: All right. It may be done. 

i 

Further Testimony on Behalf of Applicant WNJ. 

I 

Whereupon Herman Lubinsky, heretofore called as a 
witness in behalf of Applicant WNJ, was! recalled and 
testified further as follows: 

i 

i 

Further direct examination. 

i 

i 

By Mr. Schilling: j 

Q. Mr. Lubinsky, had you ever, prior to last night, or 
this morning, received a copy of General 0rder No. 91? 
A. No, I had not. 

668 276 j 

Q. There has been talk here about an extra crystal con¬ 
trol, quartz crystal control, and I want to rhake clear just 

i 

i 

i 
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exactly the situation with any extra quartz crystal controls 
that you might have—that is, where they are kept, and un¬ 
der what conditions they are kept? A. We have four 
crystals. One is in actual operation, and the other is in a 
holder alongside of it, with a switch so that if the crvstal 
that is in actual use at present goes bad, all the operator 
has to do is to stick his hand down into the compartment 
where the crystal is and throw down a lever, or a knife 
switch, and connect the other one in circuit, and pull out 
the bad one. At all times it is hooked up, and kept at the 
same temperature, and the crystal is identical to the one in 
use now. Both are ground to an operating temperature of 
45 degrees Centigrade. 

Q. As to the method of power calculation employed by 

you, will vou tell us how it differes from the calculation- 

A. Some time ago we received an order. 

Q. Wait a minute. Will you tell us how it differs from 
the calculation which was spoken of here vesterdav? A. 
Some time ago we received an order from the Commission 
rating us on a 250-watt transmitter, or any transmitter, by 
multiplying the plate current of the amplifier by the plate 
voltage applied to the tube, and by that method of calcu¬ 
lation we were using slightly less than 250 watts, or on a 
50 per cent basis. Since then, I have learned, since coming 
to this hearing, that there is an order in effect known as 
General Order Xo. 91, where they use a 60 per cent basis, 
and according to that, we are using 42 watts over, but I 
have telegraphed to the station to reduce the plate current 
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on that tube, which brings it down to 250 watts, and will 
have no noticeable effect on the modulation or the trans¬ 
mission, or the service rendered, because it is so slight. 

Q. Can you tell us something about your input equip¬ 
ment? A. We have 36 carbon microphones. On our re¬ 
mote jobs now, we have permanent installations consisting 
of four-position microphones, with mixing panels attached. 
We have condenser microphones in both our two studios, 
and we have a mixing panel made from Western Electric 
components. We can mix in carbon mike, condenser mike, 
from one studio to another, or phonograph records, or out¬ 
side lines. We have a control man on the board at all times 



FEDERAL RADIO COMMISSION ET AL 


271 


T 

l 

I 


I 

i 


with a volume indicator, and another volume indicator at 
the station to control the level. In addition to that, we have 
a full set of tone records of the various frequencies. We 
have an oscillator that goes down to 40 cycles and up as 
high as 8,000 cycles. We have equalizing apparatus for 
equalizing the lines. We have a repeater amplifier for long 
line use. One of our remote control jobs now uses 18 miles 
of wire. We have a telephone interconnection system 
whereby all our control lines are connected. We have facil¬ 
ities for 100 control lines, having a 100-pair cable in our 
studio, and using about 8 or 10 remote control lines now. 

Mr. Schilling: That is all. j 

Chief Examiner Yost: Is there any cross-exhmination of 
this witness? 

Mr. Segal: Just a question or two, if I may. j 

670 278 | 

Further cross-examination on behalf of jWHOM. 

i 

By Mr. Segal: j 

Q. When was this extra crystal in the temperature cham¬ 
ber installed? A. Right after we had that difficulty in July. 

Q. It did not work very well in August and September, 
did it? A. No, it did not. But it does now. We have not 
had any complaint. 

Q. That was after you were cited- A.j Just a mo¬ 

ment. You answered for me. I want to clarify myself. 
We had that installed before we were cited to appear at 
this hearing in regard to our license. That was installed 
prior, not after. 

Q. You did not mention that in your direct testimony. 
A. I did, but you construed it differently. That was in¬ 
stalled prior. 

Q. On those things, of course, the record speaks for 
itself. What do you do at your station for 'the purpose 
of keeping in touch with what the Commission orders ? Do 
you read the General Orders when they come in? A. Yes. 

Q. Why didn’t you read General Order No. 91 when it 
came in? A. I did not receive it. 

Q. Did you receive general Order No. 90? A. I cannot 
say that. . 


i 
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Q. Did you receive General Order No, 93? A. I cannot 
say that. I am not familiar with the contents. 

671 279 

Q. I was just wondering whether, during all this time 
from May until now, you noticed that there was a missing 
number in your collection of general orders? A. We had 
a fire there in April and all our records were completely 
burned out. The fire was on April 4, and the office building 
was closed until nearly the first of May. It may have come 
in and gotten lost then. I don’t know. 

Q. Do you keep a copy of the Commission’s file of gen¬ 
eral orders on your desk? A. I do. I have everything in a 
folder. 

Q. Did you replace that after the fire? A. Recently I 
sent to the Commission for a complete set. 

Q. Was General Order No. 91 in that? A. No; of all 
the orders. I have not receive- it to date. 

Q. As I understand it, because of fire, or because it did 
not come in the mail, you ran from May until the present 
time without knowing about General Order No. 91? A. 
We were licensed in accordance with the application also, 
yes. 

Q. We will get to that in a minute. Do you subscribe to 
any of these news services published here in Washington 
relating to the Commission’s actions? A. Yes. 

Q. How many of them? A. The United States Daily. 

Q. Any others? A. No. 

672 United States of America, Federal Radio Commission. 

Washington, D. C., April 30, 1931. 

Pursuant to Section 882 of the Revised Statutes, I hereby 
certify that the annexed photostat is a true copy of the 
original affidavit by Radio Inspector Charles T. Manning, 
dated July 11, 1930 (deviation report), on file in this Com¬ 
mission, and that I am the proper custodian of the same. 

In witness whereof I have hereunto set my hand, and 
caused the seal of the Federal Radio Commission to be 
affixed, on the day and year first above written. 

[Seal Federal Radio Commission.] 

JOHN B. REYNOLDS, 

Asst. Secretary. 
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Form 75. 
Affidavit. 


State of New York, 

County of New York, ss: 

i 

I, Charles T. Manning, of New York, N. Y., a Radio In¬ 
spector, of the Radio Division, United States Department 
of Commerce, on the following dates measured the fre¬ 
quency on which station WNJ, located at 89 Lehigh Avenue, 
Newark, New Jersey, licensee Radio Investment Company, 
was then operating and calculated the deviation of this sta¬ 
tion from its assigned frequency, as follows: 

Date: July 10, 1930. Time: 7:58 P. Mj 
York, N. Y. Frequency as measured: 1,449*0 (kilocycles). 
Frequency assigned: 1,450 (kilocycles). Deviation from 
assigned frequency: 1,000 (cycles). 

Date: -. Time: -. Place: -. Frequency as 


Place: New 


measure^ 


(kilocycles). Frequency assigned: 


(kilocycles). Deviation from assigned frequency: - 

(cycles). | 

Date: -. Time:-. Place: -. Frequency as 

measured:- 


— (kilocycles). Frequency assigned: - 

(kilocycles). Deviation from assigned frequency: - 

(cycles). 

The above measurements are accurate within # *** cycles 
of the frequency measured. j 

The accuracy of the apparatus used in making the above 
measurements is established by the use of j a temperature 
controlled quartz crystal, calibrated by the Bureau of 
Standards, Certificate No. 163-1-30. 

CHARLES T: MANNING. 

i 

i 

Before me a Notary Public in and for said County of New 
York, State of New York, personally appeared Charles T. 
Manning, who being duly sworn, says thai the foregoing 
statement is true and correct. 

Witness mv hand and seal this 11th dav of Julv, 1930. 
r seal. ] ' CHARLES MENCHER, 

Notary Public. 

****This information may be obtained from Dr. Dellinger, Senior Physi¬ 
cist, Radio Laboratory, Bureau of Standards, Department of Commerce, 
Washington, D. C. 

18—5546a 
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Notary Public, Kings County. 

Kings County Clerk’s No. 98. 

New York County Clerk’s No., 232. 

Term expires March 30, 1932. 

Copy sent to Federal Radio Commission. Jul. 14,1930. 
674 United States of America, Federal Radio Commission. 

Washington, D. C., April 30,1931. 

Pursuant to Section 882 of the Revised Statutes, I hereby 
certify that the annexed photostat is a true copy of the 
original affidavit of Radio Inspector Charles T. Manning, 
dated August 11, 1930, (deviation report) on file in this 
Commission, and that I am the proper custodian of the 
same. 

In witness whereof, I have hereunto set my hand, and 
caused the seal of the Federal Radio Commission to be 
affixed, on the day and year first above written. 

[Seal U. S. Federal Radio Commission.] 

JOHN B. REYNOLDS, 

Asst. Secretary. 
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Aug. 12,1930. 

Federal Radio Commission, Aug. 13, 1930. 

Referred to Federal Radio Commission for Attention WNJ, 
Dept, of Commerce, Radio Division. 

Affidavit. 

State of New York, 

County of New York , ss: 

We, C. Davis Belcher and Charles T. Manning of New 
York, N. Y., Radio Inspectors, of the Radio Division, United 
States Department of Commerce, on the following dates 
measured the frequency on which station WNJ, located at 
89 Lehigh Avenue, Newark, New Jersey, licensee Radio 
Investment Company, was then operating and calculated 
the deviation of this station from its assigned frequency, 
as follows: 
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Date: August 7, 1930. Time: 5:04 P. M. j Place: New 
York, N. Y.: Frequency as measured: 1449.2 j (kilocycles). 
Frequency assigned: 1450 (kilocycles). Deviation from 
assigned frequency: 800 (cycles). 

Date: -. Time: -. Place: -. Frequency as 

measured: - (kilocycles). Frequency assigned: - 

(kilocycles). Deviation from assigned frequency: - 

(cycles). 

Date: -. Time: -. Place: -. Frequency as 

measured: - (kilocycles). Frequency assigned: - 

(kilocycles). Deviation from assigned frequency: - 

(cycles). 

The above measurements are accurate within **** cvcles 

l w 

of the frequency measured. 

The accuracy of the apparatus used in making the above 
measurements is established by the use of a temperature 
controlled quartz crystal, calibrated by thd Bureau of 
Standards, Certificate No. 163-1-30. 

C. DAVIS BELCHER, 

CHARLES T. MANNING. 

| 

Before me a Notary Public in and for said County of New 
York, State of New York, personally appealed C. Davis 
Belcher and Charles T. Manning, who being duly sworn, 
says that the foregoing statement is true and correct. 

Witness my hand and seal this 11th dav of August, 1930. 
[seal.] * CHARLES MENCHER, 

Notary Public. 

Notary Public, Kings County. 

Kings County Clerk’s No. 98. 

New York County Clerk’s No. 232. 

Term expires March 30, 1932. 

i 

676 United States of America, Federal Radid Commission. 

! 

Washington, D. C., April 30, 1931. 

Pursuant to Section 882 of the Revised Statutes, I hereby 
certify that the annexed photostat is a trud copy of the 
original affidavit of Radio Inspectors Charlefe T. Manning 

* * * * This information may be obtained from Dr. Dellinger, Senior 
Physicist, Radio Laboratory, Bureau of Standards, Department of Com¬ 
merce, Washington, D. C. 

i 

i 
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and C. Davis Belcher, dated August 25, 1930, (Deviation 
report) on file in this Commission, and that I am the proper 
custodian of the same. 

In witness whereof, I have hereunto set my hand, and 
caused the seal of the Federal Radio Commission to be 
affixed, on the day and year first above written. 

[Seal U. S. Federal Radio Commission.] 

JOHN B. REYNOLDS, 

Asst. Secretary. 
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Referred to Federal Radio Commission for Attention WNJ, 
Dept, of Commerce, Radio Division. 

Federal Radio Comm., Aug. 28, 1930. Received 3rd. Mail. 

Mailing Files. 

Affidavit. 


State of New York, 

County • of New York, ss: 

We, Charles T. Manning and C. Davis Belcher, of New 
York, N. Y., Radio Inspectors, of the Radio Division, United 
States Department of Commerce, on the following dates 
measured the frequency on which station WNJ, located at 
No. 89 Lehigh Avenue, Newark, N. J., licensee Radio Invest¬ 
ment Company, was then operating and calculated the de¬ 
viation of this station from its assigned frequency, as 
follows: 

Date: August 21, 1930. Time: 5:21 P. M. Place: New 
York, N. Y. Frequency as measured: 1457.3 (kilocycles). 
Frequency assigned: 1450 (kilocycles). Deviation from as¬ 
signed frequency: 7300 (cycles). 

Date: -. Time: -. Place: -. Frequency as 

measured: - (kilocycles). Frequency assigned: - 

(kilocycles). Deviation from assigned frequency: - 

(cycles). 

Date: -. Time: -. Place: -. Frequency as 

measured: - (kilocycles). Frequency assigned: - 

(kilocycles). Deviation from assigned frequency: - 

(cycles). 
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The above measurements are accurate within * * * * cycles 
of the frequency measured. 

The accuracy of the apparatus used in making the above 
measurements is established by the use of $ temperature 
controlled quartz crystal, calibrated by the Bureau of 
Standards, Certificate No. 163-1-30. 

CHARLES T. MANNING, 

C. DAVIS BELCHER. 

i 

Before me a Notary Public in and for said County of New 
York, State of New York, personally appeared Charles T. 
Manning and C. Davis Belcher, who being duly sworn, says 
that the foregoing statement is true and correct. 

Witness my hand and seal this 25th day of August, 1930. 
[seal.] * CHARLES MENCHER, 

Notary Public. 

Notary Public, Kings County. 

Kings County Clerk’s No. 98. 

New York County Clerk’s No. 232. 

Term expires March 30, 1932. j 

j 

678 United States of America, Federal Radio Commis¬ 
sion. I 

I 

i 

Washington, D. C., April 30,1931. 

Pursuant to Section 882 of the Revised Statutes, I hereby 
certify that the annexed photostat is a true copy of the 
original affidavit of Radio Inspector Charles T. Manning, 
dated August 25, 1930, on file in this Commission, and that 
I am the proper custodian of the same. 

In witness whereof I have hereunto set; my hand, and 
caused the seal of the Federal Radio Commission to be * 
affixed, on the day and year first above written. 

[Seal U. S. Federal Radio Commission.] 

JOHN B. REYNOLDS, 

AsOt. Secretary. 


* * * * This information may be obtained from Dr r Dellinger, Senior 
Physicist, Radio Laboratory, Bureau of Standards, Department of Com¬ 
merce, Washington, D. C. 

i 

i 

i 

I 

i 

i 

I 

I 

| 

i 

i 

j 
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679 Federal Radio Comm. Aug. 28, 1930. Received 

3rd. Mail. Mail and Files. 

Referred to Federal Radio Commission for attention. 
Dept, of Commerce, Radio Division, Aug. 28, 1930. 

Affidavit. 

State of New York, 

County of New York , ss: 

I, Charles T. Manning, a Radio Inspector, attached to 
the New York office of the Radio Division, United States 
Department of Commerce, did on the following date and 
hours thereof, and at the place indicated below, hear the 
language and/or music broadcast by Station WNJ, which 
is located at No. 89 Lehigh Avenue, Newark, N. J., consist¬ 
ing, among other things, of the following words and phrases 
and/or music, to wit: 

Date: August 24, 1930; Time of Day 8:28 A. M. to 9:31 
A. M. (E. S. T.); Place at which heard: My residence, No. 
14 Fairwood Road, Madison, N. J. 

9:28 A. M.—Ad talk, Hartegens Jewelry. 

9:28% “ —Correct time. 

9:28% “ —No announcement—music heard; scratch 

heard; believed to be phonograph record 
—title identified as ‘Song of the Island.’ 
This selection recognized as the same one 
this station plays when both coming on 
! and going off air without proper an- 
' nouncements before playing the same. 
9:29% “ —“You are listening to our signature, ‘Song 

of the Island,’ an electrical transcription 
from station WNJ, Newark’s friendly 
station.” 

9:30 “ —Closing announcements—‘Song of the 

Island’ continues to be played in the back¬ 
ground. 

9:31 “ —Station off air. 

The language and/or music herein described was heard 
by me by the use and through the medium of a certain radio 
receiving apparatus which was at all said times and at the 
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place stated adjusted to the frequency upon Which said sta¬ 
tion was then and there broadcasting. Said station was 
identified by me by the means of Call Letters WNJ, which 
were broadcast bv said station at the time herein stated. 

CHARLES T. MANNING. 

Before me a Notary Public in and for said Countv of 
New York, State of New York, personally appeared Charles 
T. Manning, who being first duly sworn, upopi oath deposes 
and says that the foregoing statement is triie and correct. 
Witness my hand and seal this 25th day of August, 1930. 

CHARLES MElfCHER, 

Notary Public, Brings County 

| 

Notary Public, Kings County. 

Kings County Clerk’s No. 98. 

New York County Clerk’s No. 232. 

Term expires March 30, 1932. j 

680 United States of America, Federal ftadio Commis¬ 

sion. 

Washington, D. C., April 30,1931. 

Pursuant to Section 882 of the Revised Statutes, I hereby 
certify that the annexed photostat is a true copy of the 
original affidavit of Radio Inspector Charles T. Manning, 
dated October 31, 1930 (Deviation report) on file in this 
Commission, and that I am the proper ebstodian of the 
same. 

In witness whereof I have hereunto set mv hand, and 
caused the seal of the Federal Radio Commission to be 
affixed, on the day and year first above written. 

[Seal U. S. Federal Radio Commission.] 

JOHN B. REYNOLDS, 

Asst. Secretary. 

681 Form 75. | 

Affidavit. 

Federal Radio Comm. Nov. 3, 1930. Received 1st mail. 
Mail and files. 

Received Nov. 4, 1930, legal division. 

Federal Radio Commission, Nov. 4, 1930. W. P. 


i 

i 

I 
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State of New York, 

County of New York , ss: 

t 

I, Charles T. Manning, of New York, N. Y., a Radio In¬ 
spector of the Radio Division, United States Department 
of Commerce, on the following dates measured the fre¬ 
quency on which station WNJ, located at 89 Lehigh Avenue, 
Newark, New Jersey, licensee Radio Investment Company, 
was then operating and calculated the deviation of this 
station from its assigned frequency, as follows: 

Date: September 4, 1930. Time: 5:18 P. M. Place: New 
York, N. Y. Frequency as measured: 1,458.2 (kilocycles). 
Frequency assigned: 1,450 (kilocycles). Deviation from 
assigned frequency: 8,200 (cycles). 

Date: September 4, 1930. Time: 6:20 P. M. Place: New 
York, N. Y. Frequency as measured: 1,458.2 (kilocycles). 
Frequency assigned: 1,450 (kilocycles). Deviation from 
assigned frequency: 8,200 (cycles). 

Date: September 4, 1930. Time: 7:31 P. M. Place: New 
York, N. Y. Frequency as measured: 1,458.9 (kilocycles). 
Frequency assigned: 1,450 (kilocycles). Deviation from 
assigned frequency: 8,900 (cycles). 

The above measurements are accurate within **** cycles 
of the frequency measured. 

The accuracy of the apparatus used in making the above 
measurements is established by the use of a temperature 
controlled quartz crystal, calibrated by the Bureau of 
Standards, Certificate No. 163-1-30. 

CHARLES T. MANNING. 

Before me a Notary Public in and for said County of 
New York, State of New York, personally appeared Charles 
T. Manning, who being duly sworn, says that the foregoing 
statement is true and correct. 

Witness my hand and seal this 31st day of October, 1930. 
[seal.] CHARLES MENCHER, 

Notary Public, Kings County. 

Notary Public, Kings County. 

Kings County Clerk’s No. 98. 

New York County Clerk’s No. 232. 


* * * * This i n f orina tion may be obtained from Dr. Dellinger, Senior 
Physicist, Radio Laboratory, Bureau of Standards, Department of Com¬ 
merce, Washington, D. C. 
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Term expires March 30, 1932. 

Referred to Federal Radio Commission for attention. 
Dept, of Commerce, Radio Division, Nov. 3. 

682 United States of America, Federal Raidio Commis¬ 

sion. 

Washington, D. C., April 30,1931. 

Pursuant to Section 882 of the Revised Statutes, I hereby 
certify that the annexed photostat is a truej copy of the 
original affidavit of Radio Inspector C. Davis Belcher, dated 
September 8, 1930 (Deviation report), on file In this Com¬ 
mission, and that I am the proper custodian of the same. 

In witness whereof I have hereunto set niy hand, and 
caused the seal of the Federal Radio Comnjiission to be 
affixed, on the day and year first above written. 

[Seal U. S. Federal Radio Commission.] j 

JOHN B. REYNOLDS, 

Asst.' Secretary. 

683 Form 75. j 

i 

j 

Affidavit. | 

WNJ. I 

! 

Federal Radio Comm. Sept. 12, 1930. Received 3rd Mail. 

Mail and Files. 

i 

Referred to Federal Radio Commission for attention 
Dept, of Commerce, Radio Division, Sept. 10, 1930. 

i 

i 

State of New York, 

County of New York , ss: 

I, C. Davis Belcher, of New York, N. Y., a Radio Inspec¬ 
tor, of the Radio Division, United States Department of 
Commerce, on the following dates measured the frequency 
on which station WNJ, located at 89 Lehigh Avenue, New¬ 
ark, New Jersey, licensee Radio Investment Company, was 
then operating and calculated the deviation pf this station 
from its assigned frequency, as follows: 

Date: September 5, 1930. Time: 3:27 P. M.| Place: New 
York, N. Y. Frequency as measured: 1458.3 (kilocycles). 

j 

i 

i 

l 
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Frequency assigned: 1450 (kilocycles). Deviation from as¬ 
signed frequency: 8,300 (cycles). Date: September 5, 
1930. Time: 2:18 P. M. Place: New York, N. Y. Fre¬ 
quency as measured: 1458.2 (kilocycles). Frequency as¬ 
signed: 1450 (kilocycles). Deviation from assigned fre¬ 
quency: 8,200 (cycles). Date:-. Time: -. Place: 

-. Frequency as measured:-(kilocycles). Frequency 

assigned: —— (kilocycles). Deviation from assigned fre¬ 
quency: - (cycles). 

The above measurements are accurate within **** cycles 
of the frequency measured. 

The accuracy of the apparatus used in making the above 
measurements is established by the use of a temperature 
controlled quartz crystal, calibrated by the Bureau of 
Standards, Certificate No. **** 163-1-30. 

C. DAVIS BELCHER. 

Before me a Notary Public in and for said County of 
New York, State of New York, personally appeared C. 
Davis Belcher, who being duly sworn, says that the fore¬ 
going statement is true and correct. 

Witness mv hand and seal this 8th day of September, 
1930. 

[seal.] ! CHARLES MENCHER, 

Notary Public. 

Notary Public, Kings County. 

Kings County Clerk’s No. 93. 

New York County Clerk’s No. 232. 

Term Expires March 30, 1932. 

D. 

684 United States of America, Federal Radio Commis¬ 
sion. 

Washington, D. C., April 30,1931. 

Pursuant to Section 882 of the Revised Statutes, I hereby 
certify that the annexed photostat is a true copy of the 
original affidavit of Radio Inspector Charles T. Manning, 
dated October 6, 1930, on file in this Commission, and that 
I am the proper custodian of the same. 


* * * * This information may be obtained from Dr. Dellinger, Senior 
Physicist. Radio Laboratory, Bureau of Standards, Department of Com¬ 
merce, Washington, D. C. 
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In witness whereof I have hereunto set my hand, and 
caused the seal of the Federal Radio Commission to be 
affixed, on the day and year first above written. 

[Seal U. S. Federal Radio Commission.] j 

JOHN B. REYNOLDS, 

Asst. Secretary. 

i 

i 

685 Referred to Federal Radio Commission for Atten¬ 
tion Dept, of Commerce, Radio Division; Oct. 7,1930. 

Federal Radio Comm. Oct. 8, 1930. Received 1st Mail. 

Mail and Files. 

] 

i 

Affidavit. 

WNJ. | 

State of New York, 

County of New York , ss: 

! 

I, Charles T. Manning, a Radio Inspector, attached to the 
New York office of the Radio Division, United States De¬ 
partment of Commerce, did on the following d^te and hours 
thereof, and at the place indicated below, hearithe language 
and/or music broadcast by Station WNJ, which is located 
at No. 89 Lehigh Avenue, Newark, N. J., consisting, among 
other things, of the following words and phrases and/or 
music, to wit: 

Date: October 4, 1930; Time of Day: 10:23^ A. M. to 
10:30 A. M. (EST.); Place at which heard!: Monitoring 
Station, Office of U. S. Supervisor of Radio,| Subtreasury 
Building, New York, N. Y. 

i 

j 

10:23A. M.—“We continue with ‘By Bye Blues’ ”— 

music heard; believed to b6 phonograph 
record—vocal chorus. 

10:26 ‘ ‘ —Ad talk, beauty parlor, 334 Bloomfield Ave., 

Montclair, N. J. 

10:27% “ —“We continue with selection from the mo¬ 
tion picture, - ‘Kissing in the Sun¬ 

light, Loving in the Moonlight’—music 
heard; believed to be a phonograph 
record—vocal chorus. 
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10:30 A. M 1 .—Call letters—location. “You have been 

listening to the program of phonograph 
recordings sponsored by-, of Mont¬ 

clair, which is a feature of this station 
every Saturday morning. And now you 
will hear a program of electrical tran¬ 
scriptions by the Union Mutual Life In¬ 
surance Co. of-, Iowa.” 

The language and/or music herein described was heard 
by me by the use and through the medium of a certain 
radio receiving apparatus which was at all said times and 
at the place stated adjusted to the frequency upon which 
said station was then and there broadcasting. Said sta¬ 
tion was identified bv me by the means of Call Letters 
WNJ, which were broadcast by said station at the times 
herein stated. 

CHARLES T. MANNING. 

Before me a Notary Public in and for said County of 
New York, State of New York, personally appeared Charles 
T. Manning, who being first duly sworn, upon oath deposes 
and says that the foregoing statement is true and correct. 

Witness mv hand and seal this 6th day of October, 1930. 

CHARLES MENCHER. 

Notary Public, Kings County. 

Kings County Clerk’s No. 98. 

New York County Clerk’s No. 232. 

Term expires March 30, 1932. 

686 United States of America, Federal Radio Commis¬ 
sion. 

Washington, D. C., April 30, 1931. 

Pursuant to Section 882 of the Revised Statutes, I hereby 
certify that the annexed photostat is a true copy of the 
original affidavit of Radio Inspector Charles T. Manning, 
dated October 14, 1930, on file in this Commission, and that 
I am the proper custodian of the same. 

In witness whereof I have hereunto set my hand, and 
caused the seal of the Federal Radio Commission to be af¬ 
fixed, on the day and year first above written. 

[Seal U. S. Federal Radio Commission.] 

JOHN B. REYNOLDS, 

Asst. Secretary. 
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687 Federal Radio Comm. Oct. 17, 1930. Received 
2nd Mail. Mail and Files. 

i 

| 

Affidavit. 

I 

State of New York, ! 

County of New York, ss: 

i 

I, Charles T. Manning, a Radio Inspector,! attached to 
the New York office of the Radio Division, Dinited States 
Department of Commerce, did on the following date and 
hours thereof, and at the place indicated bel<j>w, hear the 
language and/or music broadcast by Station WNJ, which 
is located at No. 89 Lehigh Avenue, Newark* N. J., con¬ 
sisting, among other things, of the following words and 
phrases and/or music, to wit: 

Date: October 11, 1930; Time of day: 11:14% A. M. to 
12 noon (E. S. T.); Place at which heard:j Monitoring 
Station, office of U. S. Supervisor of Radio, Subtreasury 
Building, New York, N. Y. j 

11:14% A. M.—Call letters “WNJ” and location. 

44 Radio Shop Program.’’ 

11:16 44 —“And now we continue with two more 

recordings, the first taken from the mo¬ 
tion picture * Remote Control’ and en¬ 
titled 4 Just a Little Closer’ and the 
second is 4 Sitting on a Rainbow’ ”— 
Vocal chorus on first selection and 
words “Just a Little Closer, Dear” 
sung. | 

11:19 “ —No announcement—music he^rd; scratch 

heard; believed to be a |phonograph 
record—vocal chorus and wprds 4 Sitting 
on a Rainbow” sung. 

11:22 44 — 4 4 You are listening to a 4 Radio Shop Pro¬ 

gram.’ ” 

Advertisement on various types of radio 
sets, prices, etc., and general radio ads. 
11 :25 44 — 4 4 And now for two more selections from 

the motion picture -,j the first is 

‘Kissing in the Sunlight, Loving in the 
Moonlight’ and 4 You Brought a New 
Kind of Love to Me.’ Both are phono- 
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graph recordings. ”—first selection with 

vocal chorus and words “-in the 

Sunlight, Loving in the Moonlight, 
Having a Wonderful Time” sung. 

A. M.—No announcement—music heard; believed 
to be a phonograph record—second se¬ 
lection; selection recognized by the 
music, vocal chorus and name of selec¬ 
tion sung. 

“ —Call letters and location. Announcement 

of program being recordings, as a 
presentation of the “Radio Shop of 
Newark.” 

“ —“The next two selections are from the mo¬ 
tion picture-, the first is “As Long 

as I Have You” and “Looking for the 
Lovelight in the Dark.” Both are pho¬ 
nograph recordings”—first selection, 
with vocal chorus and words given as 
name of selection, sung. 

“ —No announcement—music heard; believed to 

be a phonograph record—second selec¬ 
tion ; vocal chorus and words sung which 
are name of selection. 

“ —“And now for the selection ‘Football,’ 

taken from the motion picture ‘Good 
News’—music heard; believed to be a 
phonograph record—vocal part and 
words “Football” sung. 

“ —Ad talk on radio sets, tubes, service; call 

letters at end. 

“ —No announcement—music heard; scratch 

plainly heard; believed to be a phono¬ 
graph record—words “Strike Up the 
Band” sung. 

—“And with the playing of this selection 
‘Strike Up the Band’ we are concluding 
the Radio Shop Program” (selection 
continuing to be played while the above 
announcement made). “This program 
comes to you every Saturday morning 
through the medium of phonograph 
recordings.” 
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11 :45% A. M.—Announcements of political speeches. 

11:46 “ — 4 ‘And now w T e present organ I recordings, 

the first is ‘Down the River of Golden 
Dreams’ ”—same played. 

11:49% “ —“And now we continue the program of 

organ recordings with ‘I’hi Dancing 
with Tears in My Eyes.’ ” | 

11:50 “ —Ad talk of jewelry concern broke in over 

music—organ selection continuing. 

11:51 “ —Completion of ad talk—orgah selection 

still continuing. 

11:52% “ —“This short program from Newark’s 

Friendly Station continues with a selec¬ 
tion from -, Paul Whiteman’s 

- ‘It Happened in Monterey’— 

music heard; believed to be phonograph 
record — title recognized j by music 
(organ). 

11:55% “ —“This program of organ recordings come 

to you from WNJ, Newark’s Friendly 
Station, located in Newark, jN. J.” 

11:56 “ —Ad talk on Hartegans Jewelry Store, New¬ 

ark, N. J. 

11:57 “ —Correct time. 

i 

11:57% “ —No announcement—music heaijd; believed 

to be a phonograph record—selection 
(the usual signature selection of WNJ, 
‘Song of the Island’) played 

11:58% “ —Closing announcements and “You are lis¬ 

tening to our signature recording ‘Song 
of the Island, ’ and with the! playing of 
this selection we bring to a conclusion 
our program for to-day. Th}s is Station 
WNJ, Newark’s Friendly Station, lo¬ 
cated -, in Newark, N. J., and sign¬ 

ing off, wishing you all a pleasant good 
morning” “Song of the Island” contin¬ 
ued to be played during and following 
the announcement given above until 
completion. 

12:00 Noon—Station off air. 


288 


RADIO INVESTMENT COMPANY, INC., VS. 


The language and/or music herein described was heard 
by me by the use and through the medium of a certain 
radio receiving apparatus which was at all said times and 
at the place stated adjusted to the frequency upon which 
said station was then and there broadcasting. Said station 
was identified by me by the means of Call Letters WNJ, 
which were broadcast bv said station at the times herein 
stated. 

CHARLES T. MANNING. 

Before me a Notary Public in and for said County of 
New York, State of New York, personally appeared Charles 
T. Manning, who being first duly sworn, upon oath deposes 
and says that the foregoing statement is true and correct. 

Witness mv hand and seal this 14th dav of October, 1930. 

CHARLES MENCHER, 
Notary Public , Kings County. 

Kings County Clerk’s No. 98. 

New York County Clerk’s No. 232. 

Term expires March 30, 1932. 

Received by Federal Radio Commission for attention. 
Dept, of Commerce, Radio Division, Oct. 16,1930. Original 
also referred. 

689 Federal Radio Commission, Washington, D. C. 

File No. 1-M-L-B-713-A. 

In re Application of New Jersey Broadcasting Corporation 

for Modification of License. Operating Assignment 

Specified: Frequency, 1,450 Kc.; Power, 250 Watts; 

Hours of Operation, Unlimited. 

Motion. 

Comes now the Radio Investment Company (WNJ), 
respondent above, and moves the Honorable Federal Radio 
Commission to strike from the record of the above case 
applicant’s Exhibit “A” for the following reasons: 

Said Exhibit “A” represents testimony adduced in 
Dockets 1036 and 1037, in connection with the application 
of WNJ for renewal of license and for full power. Said 
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Exhibit was not offered or tendered at the time of the hear¬ 
ing on the application of the New Jersey Broadcasting 
Corporation. 

An attempt was made to introduce the entire record in 
connection with Dockets 1036 and 1037, but \yithout com¬ 
plying with General Order 93 with regard to' the offer of 
certified copies. The Examiner, however, permitted the ap¬ 
plicant to prepare certified copies with regard to technical 
operation, finances and programs, after the close of the 
hearing, at a time when respondent, the Radio Investment 
Company, would not have an opportunity to; answer, ex¬ 
plain or justify the evidence submitted and hiS action in so 
doing was a denial to the respondent of due process of law. 

Applicant’s supplemental Exhibit “A” shows the un¬ 
fairness and the unjustness of such procedure, which is con¬ 
trary to General Order 93 of the Commission and contrary 
to elementary principles of justice and fairness. At a time 
when the respondent cannot submit any supplemental ex¬ 
hibits, the applicant submits an exhibit which is only a 
portion of the record with regard to technical operation, 
finances and programs. 

Respondent, Radio Investment Company^ in its Ex¬ 
ceptions to Examiner’s Report No. 106, pointed out that 
said Report was incomplete and misleadifig in certain 
particulars relating to technical operation, finances and pro¬ 
grams. Applicant’s supplemental Exhibit ‘?A” only in¬ 
cludes a portion of the testimony, and fails to include the 
testimony on Page 23 of the Record, pp. 33-t34, 47, 72-73, 
107-117, 127, 130, 132-133, 146, 186, 280, and 285, all of 
which relate to technical operation, finances and pro- 
690 grams of Station WNJ. 

Respectfully submitted, 

RADIO INVESTMENT COMPANY, 
By GEORGE E. STRONG, j 


To Paul M. Segal, Esquire: 

| 

Please take notice that the above Motion; has this day 
been filed with the Federal Radio Commission on behalf 
of WNJ. 


GEORGE E. STRONG. 


i 

I 

j 


May 1, 1931. 
19—5546a 
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691-695 In the Court of Appeals of the District of 

Columbia. 

No. 5546. 

Radio Investment Company, Inc. (Station WNJ), Ap¬ 
pellant, 

v. 

Federal Radio Commission. 

Certificate of James W. Baldwin, Secretary of the Federal 

Radio Commission. 

I, James W. Baldwin, Secretary of the Federal Radio 
Commission, do herebv certifv that the annexed are 
properly a part of the record in the above entitled causes, 
having been inadvertently omitted heretofore, being: 

1. Original Applicant’s Supplemental Exhibit “A”, and 

2. A true and correct copy of Motion of Radio Invest¬ 
ment Company to Strike Applicant’s Supplemental Ex¬ 
hibit A. 

[Seal U. S. Federal Radio Commission.] 

JAMES W. BALDWIN, 
JAMES W. BALDWIN, 

Secretary. 

696 & 697 In the Court of Appeals of the District of 

Columbia. 

No. 5546. 

Radio Investment Company, Inc. (Station WNJ), Ap¬ 
pellant, 

v. 

Federal Radio Commission. 

Designation of Record. 

Come now the Radio Investment Company, Inc. (Station 
WNJ), appellant, and the Federal Radio Commission and 
direct the clerk of the Court of Appeals of the District of 


! 

i 
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i 

Columbia to print all pages of the record hot expressly 
marked thereon in red or blue for omissionj those pages 
designated for printing being deemed by counsel for Radio 
Investment Company, Inc. (Station WNJ) and the Federal 
Radio Commission to be material for a full! presentation 
of the questions involved on these appeals. 

RADIO INVESTMENT COMPANY, INC. 
(Station WNJ),* j 

Appellant, 

By GEORGE E. STRONG, 

FEDERAL RADIO COMMISSION, 

By THAD H. BROWN, 

THAD H. BROWN, 

General Counsel. 

! 

i 

Service of the within and foregoing designation of record 
acknowledged and a copy received this 31st day of Decem¬ 
ber, 1931. 

SPENCER GORDON, 
FONTAINE C. BRADLEY. 

Attorneys for WKBO. 

| 

Endorsed on cover: Federal Radio Commission. No. 
5546. Radio Investment Company, Inc. (Station WNJ), 
appellant, vs. Federal Radio Commission, ] New Jersey 
Broadcasting Corporation, Intervener. Court of Appeals, 
District of Columbia. Filed Nov. 10, 1931; Henry W. 
W. Hodges, Clerk. 
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Court of Appeals!, Btetrict of Columfna 



Radio Investment Company, Inc. (Station WNJ) 

Appellant , 


Federal Radio Commission, New Jersey Broadcasting 

Corporation, Intervenor . 


Rush L. Holland, 

George E. Strong, 
Attorneys for Appellant , 


Holland and Strong, 
Metropolitan Bank Building, 
Washington, D. C. 
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(1) The Commission ignored important mate¬ 
rial and relevant facts.j_ 10 

i 

(a) Ignored prior decision as to unique 

service peculiarly fitted to needs of 
part of WNJ ’s listening public which 
WHOM does not and cannot render.. 10 

(b) The Commission’s two decisions' are 

inconsistent and the first decision 
should be sustained as the burden of 
proof was on Intervenor WHOM in the 
second and last decision. \ _ 10 

(c) The Commission ignored the facts'as to 

the lack of merit and the undeserving 
record of Intervenor WHOM ... |_ 12 

(d) There is no need or demand for addi¬ 
tional radio broadcasting facilities in 
Jersev Citv or the good service' area 

of Intervenor station, WHOM... j,_ 13 

i 

(2) The decision of the Commission is itself 

inconsistent, arbitrary and capricious L.... 14 
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Index Continued. 


Page 

(a) The question as to whether public in¬ 

terest, convenience or necessity re¬ 
quired the renewal of appellant’s li¬ 
cense in view of past operating difficul¬ 
ties was decided bv the Commission in 
favor of appellant when it had a com¬ 
plete record before it. 14 

(b) Error was committed in reversing this 
decision based upon an imperfect rec¬ 
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Court of appeals, ©strict of Columbia 


No. 5546. 


Radio Investment Company, Inc. (Station WNJ), 

Appellant, 

vs. 

Federal Radio Commission, New Jersey Broadcasting 

Corporation, Intervenor. 


BRIEF OF APPELLANT. 


Statement of the Case. 

i 

This appeal is from a decision of the Federal Radio 
Commission rendered October 23rd, 1931 (Commis¬ 
sioner LaFount dissenting), granting the application 
of the New Jersey Broadcasting Corporation (STA¬ 
TION WHOM), located at Jersey City, New Jersey, 
for modification of its license and terminating the ex¬ 
isting radio broadcasting license heretofore issued to 
appellant, Radio Investment Company, Inc. (STA¬ 
TION WNJ), of Newark, New Jersey. These two 
stations, together with Stations WKBO of Jetsey City 
and WBMS of Hackensack, New Jersey, h^ve been 
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dividing time equally on tlie frequency of 1450 kilo¬ 
cycles, with a power of 250 watts each, although since 
the appeal was filed the time of WKBO has been 
granted to WHOM as the result of WKBO dismissing 
its appeal from the adverse decision of the Commis¬ 
sion, so that now WNJ has one-fourth time, WHOM 
has one-half time, and WBMS has one-fourth time. 
(R, 199) 

On December 17th and 18th, 1930, a hearing was 
held on appellant’s application for renewal of license 
and for the facilities of Stations WHOM, WKBO, and 
WBMS, and for an increase in power (Commission’s 
Docket Nos. 103G and 1037), and on May 15th, 1931, 
the Commission granted appellant a renewal of license, 
notwithstanding certain difficulties with its equipment, 
but denied its application for more power, and the fa¬ 
cilities of other stations. (R. 7-12, 17-18) Meanwhile 
the New Jersey Broadcasting Corporation (Station 
WHOM), prior to the December hearing, had applied 
for WNJ y s facilities as well as those of Stations 
WKBO and WBMS as all of these stations divide time 
on the same frequency, and the Federal Radio Com¬ 
mission not being satisfied that public interest, con¬ 
venience or necessity would be served by granting 
WHOM’s request, on March 24th, 1931, notified appel¬ 
lant that the application of WHOM for unlimited time 
would be set for hearing on April 22nd, because it 
would adversely affect the status of Stations WNJ, 
WKBO, and WBMS. (R. 15, 19) 

On April 22nd and 23rd a hearing was held. Ex¬ 
aminer Pratt made an adverse report, exceptions as 
well as a motion for reference of the report back to 
the Examiner to take additional testimony prejudicial 
to WHOM which was not available at the time of the 
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hearing were filed, the Commission refused tp grant 
the motion for reference, and on October 23rd and 
without oral argument, although same was requested, 
and without further notice to or hearing of vjour ap¬ 
pellant, granted the application of Station WHOM, 
making statement of facts, grounds for decision and 
order, which facts were substantially the saihe facts 
on which it had previously on May 15, 1931, granted 
a renewal of license to appellant herein on the grounds 
that it was serving public interest, convenience and/o^* 
necessity, and in its order denied the request of ap¬ 
pellant for oral argument, overruled its exceptions, 
granted appellant’s facilities to WHOM, and directed 
the secretary of the Commission to issue a ftiodified 
license to New Jersey Broadcasting Corporation (Sta¬ 
tion WHOM), authorizing its station to broadcast dur¬ 
ing the hours at which appellant had been broadcast¬ 
ing, on the same frequency of 1450 kilocycles, jwith the 
same power, output of 250 watts, and also terminated 
the existing temporary radio license of appellant in 
accordance with the conclusions reached in shid deci¬ 
sion and the terms and conditions of said license, di¬ 
recting that the order be effective twentv daiys from 

V_? ^ •'I * 1 

October 23rd, 1931, with Commissioner LaFpunt dis¬ 
senting. 

Appellant then moved for a rehearing, and sub¬ 
mitted affidavits tending to show that Station! WHOM 

i 

had broadcast with excess power knowingly and inten¬ 
tionally, had misrepresented to advertisers! that it 
was licensed to broadcast with such excess power, had 
discontinued its studios in Newark, New Jersey, had 
violated Commission’s regulations with regard to 
phonograph records, and had otherwise been operated 
contrary to the public interest. This motioii for re- 


i 
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hearing was denied. (R. 178-214) Wherepon appel¬ 
lant, construing said order as a revocation under Sec¬ 
tion 14 6f the Radio Act of 1927, made written appli¬ 
cation to the Commission on November 7th, 1931, for a 
hearing upon such order, which application was not 
granted, and appellant says that said order is contrary 
to law. 

WKBO and appellant filed notices of appeal from 
the above decision of the Commission, and petitioned 
for and received a stay of the Commission’s decision. 
Appellant’s appeal was filed November 10th, 1931. 
(R. 6) 

The New Jersey Broadcasting Corporation (STA¬ 
TION WHOM) of Jersey City, New Jersey, inter¬ 
vened in these appeals. (R. 12) 

The transcript of record was filed December 16th, 
1931. (R. 14) 

The Facts. 

Station WNJ of Newark was first licensed in 1923 
(R. 69) and is valued in excess of $100,000 (R. 76) and 
until the summer of 1930 had rendered Newark, New 
Jersey with its mixed population of between 400,000 
and 500,000 people of many races and nationalities, 
good dependable radio service, which the Commission 
had repeatedly found to be of public interest and pub¬ 
lic need. Then, in July, for the first time, it had me¬ 
chanical difficulties, which resulted in its deviation 
from its frequency, due to the cracking of crystals and 
the heat of the summer, and because of confusion as 
to the interpretation of the Commission’s regulations 
as to high and low level modulation it exceeded its 
licensed power of 250 watts by less than 20 per cent. 
The deviations were checked with the Supervisor of 
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Radio, and their cause removed, and arrangements 
were made to obtain new and superior equipment 
which was installed. The use of excess power was 
based on engineering formulas rather than by any 
measurement of the power actually delivered from the 
antenna, and was apparent on the application for re¬ 
newal of license tiled with the Commission, and was 
obviously the result of a misunderstanding of tlje reg¬ 
ulations, which was corrected as soon as the mistake 
was discovered. 

There was also some question as to compliance with 
the Commission’s regulations as to announcement of 
phonograph records. There was no evidence pf any 
willful or intentional violation of any regulation, and 
the Commission itself with all of the facts before it 
on May 15th, 1931, after a full hearing in December of 
1930, granted WNJ a renewal of license and used the 
following words in its grounds for its decision: 

16 While it appears from this record that the 
operation of Station WNJ has not been i|n con¬ 
formity with certain regulations of the Commis¬ 
sion, changes in equipment have been made and 
steps taken which should enable the applicant sta¬ 
tion to maintain operation in the future in * accor¬ 
dance with Commission requirements.” (ft. 11) 

i 

| 

In this same decision the Commission gave las an- 
other reason for renewing WNJ’s license that WNJ 
was broadcasting programs peculiarly fitted ito the 
needs of Newark’s foreign born population. (R. 7-12) 

Subsequently, however, the Commission on October 
23rd, 1931, cancelled WNJ’s license, or ratheii, as it 
said, refused to renew it, not because of othpr sep¬ 
arate or later failures to conform with the Cqmmis- 
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sion’s regulations or because changes in equipment 
were not made or steps taken to enable it to operate 
in accordance with Commission requirements, but be¬ 
cause of these identical difficulties which occurred in 
the summer of 1930. (R. 9-10, 202-204, 206) 

The entire evidence bearing on WNJ’s mechanical 
difficulties was not introduced into the record on which 
the Commission based its October decision, but was 
re-introduced in a partial and incomplete form after 
permission was first denied and later granted to intro¬ 
duce it, not at the hearing, but after the hearing closed, 
when WNJ could not rebut and explain it, and over 
WNJ’s objections. (R. 58-63, 102-105) 

As soon as WNJ saw the incomplete record intro¬ 
duced, it moved to strike same from the record of the 
April hearing; but the Commission apparently denied 
this motion, as it included this partial and incomplete 
record as the principal ground for its decision, totally 
ignoring its prior decision in WNJ’s behalf, when the 
burden was on WNJ, and disregarding the fact that 
at the April hearing the burden was on WHOM to 
show that it was in the public interest to assign WNJ’s 
facilities, its license and time, to WHOM. (R. 194, 
288-289) 

There were thus two inconsistent decisions of the 

Commission. One dated May 15th, 1931, granted a 

renewal of license, notwithstanding that the operation 

of WNJ had not been in conformitv with some of the 

•» 

Commission’s regulations, because WNJ had made 

changes in equipment and taken steps to maintain 

proper operation as well as the special programs pc- 

culiarlv fitted to the needs of certain elements of the 
%• 

listening public of Newark, and admitting that the 
area involved receives good broadcasting service from 
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many near-by stations. (R. 7-12) The otheji* dated 
October 23rd, granted WNJ’s facilities to Station 
WHOM in another city, although admitting I compli¬ 
ance with Commission’s requirements since the De¬ 
cember hearing, and that WHOM would not bq able to 
reach the entire Newark area adequately. (R. 199- 
207) Each station renders a local service to a partic¬ 
ular city, and both programs are typical of this type 
of station, with WNJ located at Newark, which jis about 
eight or ten miles from Jersey City, rendering a spe¬ 
cial service to Newark’s foreign population, entertain¬ 
ment, local news, local produce and market reports, 
and the usual local community service, including a 
juvenile delinquency program which the Conjimission 
specially mentions in its decision. It also renders a 
distinctive service in the nature of advice and counsel 
with regard to radio reception problems and develop¬ 
ments. (R. 70-76, 80-96, 138-142, 202) i 

WHOM also gives a community service, not to New¬ 
ark but to Jersey City, and devotes about 30 per cent 
of its program to telling the parents what tlie school 
children are doing, but with no special distinctive fea¬ 
tures other than this. (R. 26-32, 39-41, 44-50) 

WHOM is operated as an adjunct of an Outdoor 
Advertising Agency, and derives most of its Revenues 
from this agency and from a bank from whotn it bor¬ 
rows money and with which its President is connected. 
The salesmen for Station WHOM also sell billboard 
advertising for the agency and the agency advertises 
the station on its billboards generally at no cdst, or in 
exceptional circumstances at a very nominal rental. 
(R. 40-41, 157-158, 161-162) 

Both stations have broadcast phonograph records, 
and neither was making any money under: existing 
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conditions, although both represent a substantial in¬ 
vestment and WNJ had been operating at a profit. 
(R. 42, 45, 48, 82, 96, 138-142) 

Prior to the first hearing in December, 1930, both 
stations had been cited for being off their frequency, 
and neither one had the best and most efficient equip¬ 
ment. (R. 122, 154, 202-203) 

After that hearing, both stations modernized and 
made their equipment efficient. (R. 97-98, 122, 127-129) 
Both stations operate in an area which has an 
abundance of radio service with Newark, with its pop¬ 
ulation of in excess of 400,000, consisting of large 
groups of Germans, Italians, Slavs and Jews, having 
less local service than Jersey City with its population 
of in excess of 300,000. (R. 11, 39, 67-68, 70-71, 87, 177, 
146, 205) 

Neither station can serve the area of the other sta¬ 
tion adequately. (R. 204) 

WHOM at the time of the hearings only had one- 
fourth time, but with the withdrawal of WKBO’s ap¬ 
peal WHOM now has one-half time, thereby eliminat¬ 
ing the expense of two stations dividing time to serve 
the same Jersey City area. The quotas of the state 
of New Jersey and of its zone are not affected. WNJ 
is an old established station, dating back to 1923, rep¬ 
resenting an investment of more than $50,000, not in¬ 
cluding good will. (R. 11, 79) 

WHOM was acquired by its present management in 
February of 1930, but it was not until January of 
1931 that its transmitter was changed so as to be effi¬ 
cient. (R. 128, 159-160) 

There is no evidence of a demand for or need of 
WHOM’s service on the part of the listening public, 
and no one even claimed that Jersey City needed addi- 
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tional facilities, as the principal representative of 
WHOM based its entire case on the assumptibn that 
WHOM would be able to serve Newark with good radio 
signals, and this assumption the engineer agreed was 
erroneous, because of interference on the chahnel on 
which WHOM and WNJ broadcast, which necessitated 
a much stronger signal than otherwise might ibe nec¬ 
essary in order to serve the industrial citv of Newark 
from a distance of more than eight miles (R. 68, 107- 
110), and the Commission in its findings of fact ad¬ 
mitted this to be true. (R. 204) 

Specification of Errors. 

i 

The points relied on by appellant are set forth in 
the statement of reasons appended to the notice of 
appeal. (R. 3-5) They may be summarized as fol¬ 
lows : 

(1) The Commission acted arbitrarily, unreasonably, 

inconsistently and capriciously in granting WNJ’s fa¬ 
cilities to WHOM. ! 

(2) The Commission’s decision is contrary to public 
interest, convenience and necessity, because it grants 
additional facilities when there is no need or demand 
for same, and deprives a large population of lbcal ser¬ 
vice, which is not only interesting and desirable, but 
necessary. 

(3) The Commission denied to applicant WNJ due 
process of law by considering evidence which should 
not have been considered and by placing the, burden 
of proof upon appellant when the burden jwas on 
WHOM according to the decisions of this court. 

(4) The order of the Commission destroys the prop¬ 
erty and investment of the appellant, not for;reasons 


i 
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of public policy or in the public interest, but solely 
in the interests of another station which order is con¬ 
trary to law and to the Constitution of the United 
%/ m 

States, and is confiscatory and unlawful. 

ARGUMENT. 

(1) The Commission ignored important material and 

relevant facts. 

(a) It ignored its prior decision as to special service 
which WNJ renders to the large foreign population of 
Newark, which service WHOM does not and cannot 
render, because interference on the frequency on which 
WHOM is licensed to operate makes it impossible foi 
it to deliver an adequate signal to other than the resi¬ 
dential portion of Newark immediately adjacent to 
Jersey City, as only a station located in Newark can 
render a sufficiently strong signal to over-ride the in¬ 
terference due to other stations being located too close 
to Newark on the same and adjoining frequencies. 

(b) The Commission is inconsistent, arbitrary and 
capricious, when on May 15th with a complete record 
before it as to non-compliance with its regulations it 
grants a renewal of license to WNJ because it is serv¬ 
ing public interest and public need and because it has 
made changes in equipment and taken the necessary 
steps to comply with Commission requirements. Then 
in October, after a hearing which occurred four months 
after the original hearing, when the burden was not 
on WNJ but on Station WHOM. (See Strawbridge 
& Clothier v. Federal Radio Commission, No. 5436, 
decided by this Court on March 7, 1932), which was 
applying for its facilities, with one Commissioner dis¬ 
senting, it uses these same acts of non-conformity as 
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a basis for destroying Station WNJ, notwithstanding 
the fact that it admits in this October decision that 
WNJ has modernized its equipment, and when the evi¬ 
dence shows that WNJ has fully met the Commission’s 
requirements and complied with its regulations. In 
this October decision while referring to the fact that 
much of the program is devoted to matters of interest 
to foreigners and of particular interest to colored 
people, and without any facts to support its grounds 
for decision, says that the deletion of WNJ would de¬ 
prive Newark of no substantial service not available 
from other stations. There is no evidence whatsoever 
to the effect that any other station is rendering a 
service of special interest to the foreign born or to 
the colored people. 

The argument of the Commission in paragraph 9 of 
its grounds for its decision that giving WNJ’s facilities 
to WHOM would improve the service of WHOM is the 
key to the Commission’s decision, which is that it is 
not the public interest which is important, butjthe in¬ 
terest of WHOM. The only improvement in iservicc 
would be in giving it more time so that it could make 
more money and better serve the Outdoor Advertis- 

i 

ing Agency, which is the principal support and bene¬ 
ficiary of WHOM. The record shows that tlie mer¬ 
chants of Jersey City have not supjjorted WHOM, and 
there is no evidence that either the merchants! or the 
listening public are interested in or desire more time 
for WHOM. WHOM as the result of the acquisition 
of WKBO of Jersey City’s time now has one-half 
time, and by the deletion of one-fourth time of WKBO, 
there will undoubtedly be an improvement in service 
by reason of one management and one transmitter 
doing that which two previously attempted to do. As 
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to the claim of more efficient use of the frequency on 
which all these stations broadcast, it is probably true 
that the assignment of WKBO’s facilities to WHOM, 
since both served the same area, would be and is de¬ 
sirable, and this has been done; but to give Jersey 
City more local time, when with less population it now 
has better local facilities than the larger city of New¬ 
ark, would not seem to be an efficient use of that fre¬ 
quency. Today Newark has a local radio service, part 
of which peculiarly meets the needs of its population, 
which, if the decision of the Commission is sustained, 
it will lose. Furthermore, the whole claim of WHOM 
was based on the belief that it could serve the indus¬ 
trial city of Newark, with its present facilities and 
power, and if this were possible the decision of the 
Commission as to more efficient use of the frequency 
might follow; but the engineering testimony was all 
to the effect that WHOM, located eight or ten miles 
from Newark, and more than that from the industrial 
and north residential region of Newark, could not and 
would not be able to render a signal strong enough to 
over-ride the interference from stations on the same 
and adjoining frequencies. 

(c) The Commission is silent as to the undisputed 
evidence that WHOM has deviated from its frequency, 
lias had inefficient equipment prior to 1931, has been 
used as an adjunct of a billboard advertising agency, 
has broadcast astrologers which the Commission itself 
has condemned as being a fraud on the public, etc. 
It would seem that at least a station which attempts 
to take the facilities of another station, particularly 
an old established station, should have to show that it 
was deserving of an improvement in its facilities, and 
certainly it should be required to operate more than 
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four months without a major change in its equipment, 
and with some indication of public support apd suc¬ 
cessful management. The Commission does not seem 
aware of the possibility that WHOM was merel f point¬ 
ing for this hearing and that once it obtains jWNJ’s 
facilities it will discontinue any and all of its present 
service. WNJ filed a motion for a rehearing for the 
purpose of showing that this was true. It enddavored 
to obtain the opportunity to show the Commission 
that although WHOM represented it had a studio in 
Newark and would broadcast programs originating in 
Newark, shortly after the hearing it discontinued that 
studio; but the Commission did not want this informa¬ 
tion, although the motion for leave to present addi¬ 
tional evidence was supported by affidavits. (|R. 186, 
207-213) | 

The Commission changed its position in the same 
year within a period of few months, based on a record 
which is more favorable to WNJ than was the original 
record. It is obvious that no station is secure and 

i 

that all are subject to the capricious, uncertain, unre¬ 
liable and inconsistent findings of a tribunal which 
ignores the facts which are unfavorable to its decision 
and sets forth the facts which are favorable in order 
to blind the eyes of a court of justice and perpetuate 
arbitrary and capricious power. The whole future of 
radio broadcasting service to the public demands that 
this court protect radio stations from capricious deci¬ 
sions such as this. 

(d) The Commission ignored its grounds fqr deci¬ 
sion (paragraph 6, R. 11), with reference to WNJ, in 
which it indicated that there must be demonstrated 

i 

that there is need for additional broadcasting facilities 
in a community proposed to be served. In its October 

I 

i 

j 


i 

i 
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decision it made no finding that there was any such 
need in Jersey City; in fact in its findings of fact (R. 
205) it admits that Jersey City received service from 
many stations, and the evidence shows that Jersey 
City now has local service from one full daytime 300 
watt station and from a one-lialf day and night time 
250 watt local station or a total of .4 units local service, 
whereas Newark, with its larger population, only has 
local service from a one-fourth time 250 watt station 
and a one-seventh time 250 watt station or a total of 
.16 units local service. Both cities receive service from 
regional and national stations with a power of 1 KW 
or more, which, because of the close proximity of 
Newark to Jersey City and the fact that such a pow¬ 
ered station would serve both cities, cannot be con¬ 
sidered as a special community service to either one 
exclusively. In fact the testimony was that WOR 
served this entire area, and also WAAN. (R. 67-68, 
177) 

(2) The decision of the Commission is itself incon¬ 
sistent, arbitrary and capricious. 

(a) With a complete record before it, the Commis¬ 
sion ih May finds it to be in the public interest that a 
station which has not conformed with the Commis¬ 
sion’s regulation be forgiven and granted a renewal of 
license, although the burden was then on that station to 
show that such a renewal should be granted. At this 
particular time, in 1930, the regulation of the Com¬ 
mission with regard to the computation of licensed 
power had only been announced in May of that year, 
and it was difficult for either an engineer or a layman 
to interpret it so that the mistake of the station as 
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to its modulation and its computed power \fas of 
minor importance, as the Commission in effect found. 
The deviations in frequency were due to the intense 
heat of the summer and the breaking down of crystals 
which had heretofore been satisfactory. The same 
equipment was used in the past as was used that 
summer, and there is no evidence of any prior devia¬ 
tions from the frequency. In fact, it is apparent that 
many of the deviations cited are merely the result of 
frequent checks between the station and the Super¬ 
visor in an effort to get back on the frequency, and 
that the deviations actually occurred at one test on 
July 10th, at another on August 7th, and again on 
August 21st, and several tests on September 4th and 
5th. The evidence was that after the first difficulty 
occurred the station made changes which it thought 
had corrected the trouble, but that later deviations 
occurred and that it did then correct the trouble. On 
these low powered stations it is not expected that the 
equipment as of 1930 would be of the same standard 
on the high powered stations, or in accordance with 
the requirements of today. The improvement in 
equipment and the use of the equipment by the sta¬ 
tions has been an evolving process. In the past, as in 
the decision of May 15th, the Commission has j recog¬ 
nized this, and so long as the acts were not intehtional 
and steps were promptly taken to correct them, it has 
been lenient. The decision of October, 1931, can! partly 
be explained by the incomplete record before the Com¬ 
mission in that case, and in part due to a tightening 
of requirements and a failure to recognize that the 
standard of October, 1931, was not the standard of 
October, 1930, when the deviations occurred: The 
failure to announce phonograph records is of minor 

I 

i 
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importance m the absence of evidence that it was in¬ 
tentional or deliberate. A reference to pages 283-284 
of the record, where the inspector makes affidavit to 
a failure to announce that the program is a phonograph 
record, shows that at the end of the program it was 
stated that 4 4 You have been listening to the program 
of phonograph records * * etc., and again on page 
285 the phonograph records were variously announced 
as recordings, phonograph records, signature record¬ 
ing, selection, etc. To require a station to repeat the 
word phonograph record, phonograph record, phono¬ 
graph record, throughout a program is not in the 
public interest, and is a source of annoyance and a 
nuisance to the listening public, and the Commission 
in recognition of this, has somewhat relaxed its regula¬ 
tion in this respect although continuing to require 
prior announcements of the use of records. This 
would seem to be censorship, which the Commission is 
forbidden from exercising. What right has the Com¬ 
mission to require a particular program to be an¬ 
nounced as produced by a particular kind of mechani¬ 
cal reproduction. What difference does it make to the 
listening public as to whether a singer sings into a 
microphone in New York and the vibrations of the 
singer’^ voice are electrically transmitted and repro¬ 
duced on a wax record which is sent to California and 
then by reversal of the process sent out over the air, 
or whether the vibrations are carried by telephone 
wire to the studio in California, and again transmitted 
over the air? If the record is of high quality such as 
many of those now being made, so that the listener 
cannot tell as to whether it is sent over a telephone 
wire or by the use of a wax disc, what difference does 
it make in the public interest and what right has the 
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Commission to discriminate against one method of 
mechanically reproducing sound in favor of another, 
and to require that the public be annoyed by repeated 
announcements? In any event, in the absence of!proof 
that a station deliberately violated the Commission's 
regulations with reference to phonograph records, it 
would seem that this is of minor importance, j as in 
effect the Commission so found in its May decision. 

This court could render a great service to the listen¬ 
ing public, if it were to hold that so long as a program 
is not misrepresented as being by live talent present in 
the studio, there is no provision of law and no valid 
regulation can be made requiring a particular form of 

S 

announcement with regard to the method of mechani¬ 
cally reproducing a program, and that so far as the 
listening public is concerned the test is as to the quality 
of the program, itself, rather than as to the method 
of mechanical reproduction used. 

(b) The conclusions of the Commission as to the 

technical operation of Station WNJ are due |to an 
imperfect record which should not have been consid¬ 
ered by the Commission and which WNJ moved to 
strike, and the evidence as to which was admitted and 
considered by the Commission contrary to due process 
of law. (R. 288) j 

(c) The Commission's grounds for decision No] 1 (R. 
205) as to the efficient operation of applicant's station 
is based on testimony as to operations since December 
of 1930. Applying the same standard to WNjj the 
same conclusion would follow. The Commission uses 
the word “is," which is unfair and misleading, when 
the facts are that the past operations of WHOM have 
not been efficient, according to the testimony of 
WHOM’s engineer. 
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The second ground for decision (No. 2) is met by 
the granting of WKBO’s time to WHOM. In fact, in 
WNJ’s exceptions to the Examiner’s Report (R. 198) 
it was suggested that this might be done. A one-half 
time 250 watt station should be able to operate without 
a loss and render very good service to a particular 
community. Many stations are doing it. This com¬ 
munity has other excellent service and needs this sta¬ 
tion only for programs of a purely local character dur¬ 
ing the evening hours when the programs must compete 
with the high quality programs of numerous high 
powered stations as Jersey City now has a full time 

300 watt davtime station. There was no evidence that 
* 

the listening public of Jersey City needed any more 
local night time service than it now has from WHOM 
and WKBO, and WHOM did not attempt to claim this, 
but based its claim on the unsound theory that it would 
continue to serve Newark, which the engineers found 
to be impossible. 

Finding No. 3 as to financial and technical qualifica¬ 
tions is based on the assumption that the financial 
backer of the station will continue to operate it at a 
loss, when the station already owes him many thou¬ 
sands of dollars, and there is nothing beyond an oral 
understanding to bind him to continue to pay operating 
losses of WHOM. 

Conclusion No. 4 as to superiority of programs is 
not supported by the evidence, and even if it were, in 
the absence of WHOM being able to serve WNJ’s 
service area, this in and of itself would not be suf¬ 
ficient as a matter of public policy to give Newark’s 
facilities to Jersey City. It is strange that if the 
programs of WNJ are not equal or superior to those 
of WHOM, that WHOM should employ the program 
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director of WNJ after that director had testified at the 
December hearings that he had complete charge of 
WNJ’s programs for eighteen months. (R. 26-27, 40- 
41, 44-49, 53, 55, 81, 96, 220, 236, 240-241, 246-261) It 
is undisputed that WNJ renders a distinctive program, 
whereas WHOM does not, and that WNJ’s program 
peculiarly fits the needs of Newark, whereas WI^OM’s 
program, with the exception of the school program is 
duplicated by numerous other stations covering that 
area. 

Conclusion No. 5 has been answered in our| argu¬ 
ment. j 

Conclusion No. 7 is contrary to the Commission’s 
own findings, as of May 15th and also of October 23rd, 
as there is no evidence that the foreign born ahd the 
colored population of Newark has or will be served by 
any other existing stations, or that any station will 
broadcast the juvenile delinquency program and the 
produce market reports, sporting events, etc.,! which 
WNJ broadcasts. 

Conclusions No. 9 and No. 11 are based on the as¬ 
sumption that Jersey City needs or requires mote local 
time at the expense of Newark, and that a station 
which lias operated continuously at a loss without ad¬ 
vertising support from its city as an adjunct of a bill¬ 
board advertising agency devoting 30 per cent of its 
programs to matters which every parent learns from 
the child itself, and which of course are not broadcast 
in the summer months, and which would doubtless be 
changed should the owner of Station WHOM leave the 
Jersey City School Board; that such a statioq is de¬ 
serving of an improvement in its facilities, or that 
there is any public policy which would take from one 
station in one city and give to another station! in an- 
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other city the facilities which the first station has 
used for a period of more than eight years, with only 
one short period of non-conformity with Commission 
regulations, when such non-conformity was not inten¬ 
tional and was promptly corrected. 


CONCLUSION. 


This court has recognized that the interests of the 
public and common justice to the owner of a station 
require that a station be not deprived of its broadcast¬ 
ing facilities once granted to it, and these facilities 
appropriated to the use of other stations except for 
compelling reasons (Chicago Fed. of Labor vs. Fed. 
Radio Com., 59 App. D. C. 333, 41 F. (2d) 422), and it 
is respectfully submitted that no such compelling rea¬ 
son appears in this record. Furthermore, the para¬ 
mount public interest must be considered rather than 
the interest of a particular station, particularly where 
that station is operated as an adjunct of a billboard 
advertising agency. (See KFKB Broadcasting Ass’n 

Inc. v. Fed Radio Commission. 60 App. D. C.: 47 Fed. 

r - m Woodmen of World Life Ins, Ass'n, 

J ys. F.H.C., .57 Fed(2d) 420.421 

Considering tins case irom tne sianapoint ot para¬ 
mount public interest, there would seem to be no rea¬ 
son whv Newark should lose a local service which it 
«> 

now has, and which it needs, in order to give Jersey 
City more time, when Jersey City with its smaller 
population now has more local radio facilities than has 
Newark. 


We respectfully request that the decision of the 
Federal Radio Commission be reversed, and the case 
remanded with instructions to deny the application of 
the New Jersey Broadcasting Corporation for modifi- 
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cation of its license in so far as it applies for the 
facilities of appellant, and to renew the radio broad¬ 
casting license heretofore issued to appellant, Radio 
Investment Company, Inc. 

i 
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BRIEF FOR INTERVENER. 


STATEMENT OF THE CASE. 

I 

I 

This is an appeal from a decision of the Federal Ra¬ 
dio Commission, rendered October 23, 1931, granting 
the application of New Jersey Broadcasting Corpora¬ 
tion for modification of licence of its station WHOM, 
located at Jersey City, N. J., and terminating the con¬ 
ditional license of Radio Investment Company,j Inc., 
Station WNJ, located at Newark, N. J. (R. 199-207). 

Appellant’s station WNJ has been licensed to share 
time with stations WHOM and WKBO at Jersev Citv, 

* j * ' 
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i 

i 

i 
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N. J., and WBMS at Hackensack, N. J., on the fre¬ 
quency of 1450 kc., with power of 250 watts each. 

Station WHOM filed an application for modification 
of license, dated December 5,1930, which was amended 
February 2, 1931 (R. 15-16), and which, in so far as 
appellant is concerned, requested the operating hours 
then assigned to appellant’s station. The Commission 
designated the application for hearing and a hearing 
was held before an Examiner of the Commission on 
April 22 and 23, 1931. Station WNJ appeared as a 
party respondent. The Examiner submitted his re¬ 
port (R. 178-185), in which he concluded that it would 
be in the public interest, convenience and necessity to 
permit station WHOM to use the hours theretofore 
used by station WNJ, and to terminate the license of 
station WNJ, and so recommended to the Commission. 
Appellant, on July 27, 1931, submitted its exceptions 
to the Examiner’s report and requested oral argument 
(R. 187-198). 

On August 27, 1931, appellant filed a motion request¬ 
ing that the Commission refer the report back to the 
Examiner for the taking of additional testimony (R. 
186). The motion was denied by the Commission on 
September 1, 1931 (R. 187). 

Thereafter, on October 23, 1931, the Commission is¬ 
sued its statement of facts, grounds for decision and 
order, which order was effective twenty days later, 
and which order, in so far as appellant is concerned, 
terminated the license of appellant’s station and 
granted its hours of operation to station WHOM (R. 
199-207). Appellant also filed a motion for rehear¬ 
ing, which motion was received by the Commission 
October 27,1931 (R. 207-212), and station WHOM filed 
its answer thereto on November 2, 1931 (R. 212-213). 
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The motion for rehearing* was denied by the Commis¬ 
sion November 6, 1931 (R. 214). 

Appellant filed notice of appeal from the above de¬ 
cision of the Commission (R. 1-6) and petitioned for 
and received a stay of said decision. Station WHOM, 
on December 16, 1931, filed its notice of intention to in¬ 
tervene (R. 12-14). j 

i 

FACTS. 

i 

The facts are fully discussed in this brief under 
Argument II, The Findings of the Commission are not 
Inconsistent and are Supported by Substantial ' Evi¬ 
dence, and will not be repeated here. 


ARGUMENT. 


I. The Commission Did Not Ignore Important, Material 

and Relevant Facts. I 

j 

Appellant has argued that the Commission,, oh May 

15, 1931, with a complete record before it, found that 

public interest would be served by granting station 

WNJ a renewal of license, and that on October 23, 

1931, with an incomplete record before it, found that 

public interest would be served by granting station 

WHOM a license to use the time heretofore used bv 

* 

station WNJ. In the absence of proof and proper 
argument supporting such a charge, and in the absence 
of a conclusive showing to the contrary, it must be pre¬ 
sumed that the Commission considered all the relevant 
facts before it, even though not specifically mentioned 
in its opinion. 

The record shows that appellant was permitted to 
introduce in evidence copies of certain pages of the 
stenographic transcript of the hearing held in Decern- 
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ber, 1930 (R. 104, 153-162). The record shows that 
WHOM then obtained leave to submit relevant and ma¬ 
terial extracts from the hearing of December, 1930, 
dealing with the “technical operation and history of 
WNJ, its programs and financial status” (R. 104), to 
which WNJ consented (R. 105). Station WNJ in con¬ 
senting, therefore relied upon the Commission to con¬ 
sider only relevant and material matters and appellant 
has erroneously stated that permission was granted to 
introduce such evidence over its objection. In fact, 
appellant does not challenge the relevancy or mate¬ 
riality of the evidence, but contrary to its unqualified 
consent as shown by the record, now objects to the 
method of introduction of such evidence. Station WNJ 
did object to WHOM introducing as evidence the com¬ 
plete record of the December hearing on the ground 
that the issues involved were not the same (R. 61), 
such objection was sustained by the Commission Ex¬ 
aminer (R. 63), and the complete record was not con¬ 
sidered bv the Commission. 

The statement appearing on page 13 of appellant’s 
brief— 

“The Commission does not seem aware of the 
possibility that WHOM was merely pointing for 
this hearing and once it obtains WNJ’s facilities 
it will discontinue any and all of its present ser¬ 
vice ’ 

is not supported by the facts contained in the record. 
Appellant seeks to substantiate this statement by a 
showing that it had filed a motion for rehearing for 
the purpose of establishing that alleged fact (R. 207). 
Station WHOM submitted its answer to the motion 
for rehearing (R. 212). The Commission denied the 
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motion (R. 214), which it had a right to do unless it is 
shown that there was a manifest abuse of discretion. 

A manifest abuse of discretion has not been shown. 

: 

In Fitzgerald v. Dodson , et al., 58 App. D. CL 150, 
Justice Robb said: 

i 

i 

i 

'* : It is settled law in this court that the action of 
the trial court in granting or refusing a new trial 
is not reviewable. Columbia Ry. Co. v. Criiit, 20 
App. D. C. 521; Price v. United States, 14! App. 
D. C. 391; Kelly v. Moore, 22 App. D. C. 9. Even 
where the motion for a new trial is basedj upon 
newly discovered evidence, the action of thp trial 
court will not be disturbed, unless there ha$ been 
a manifest abuse of discretion. Mandes v. Midgett, 
49 App. D. C. 139, 261, F. 1019.” 

I 

II. The Findings of the Commission Are Not Inconsis¬ 
tent and Are Supported by Substantial Evidence. 

Appellant repeatedly asserts that the Commission 
acted inconsistently, arbitrarily and capriciously, 
which continued repetition is neither proof nor proper 
argument in supporting its charge. Appellant must 
of necessity bear the burden of establishing that the 
specific findings of the Commission complained pf are 
not supported by substantial evidence or are arbitrary 
and capricious. Throughout appellant’s brief, it is con¬ 
tended that the two decisions of the Commission are in¬ 
consistent and that the facts presented at the second 
hearing were substantially the same facts on which the 
Commission had previously granted appellant; a re¬ 
newal of license. Intervener shows that there was 
more evidence and different evidence introduced! at the 
second hearing, and that the decision of the Commis- 

i 

i 

I 

i 

| 


i 

I 




6 


sion complained of by appellant is not inconsistent 
with the Commission’s prior decision rendered as a 
result of appellant’s first hearing. 

At the first hearing Station WNJ sought (1) re¬ 
newal of its license on its prior assignment, (2) modi¬ 
fication of license to permit unlimited hours of oper¬ 
ation in lieu of sharing time with WHOM, WBMS and 
WKBO, and (3) increase in power from 250 watts to 
500 watts (R. 134). The Commission being unable to 
reach a finding that public interest, convenience and 
necessity would be served bv the granting of anv or all 
of the applications designated the same for hearing 
(R. 134). The applicant station WNJ appeared at the 
hearing and proceeded to offer evidence in support 
of its applications, and although the burden of proof 
was upon the applicant it made no attempt to show the 
superiority of its service over that of the three sta¬ 
tions with which it shared time (R. 136). Station 
WHOM appeared at this hearing as a party respondent 
and made an affirmative showing of its technical equip¬ 
ment, its policy, its staff and its programs in support 
of its public service then being rendered (R. 136). The 
facts being considered, the Commission denied WNJ’s 
applications for full time and increase in power and 
granted the application for a renewal of license. The 
renewal of license was not granted to WNJ upon a 
comparative basis and therefore the Commission’s de¬ 
cision in effect said to station WNJ: “You are not en¬ 
titled to additional facilities, but you are good enough 
to stay on the air in the absence of a comparative show¬ 
ing of merit from a competing applicant.” 

Tim decision of May 15, 1931, was rendered by the 
Commission on issues different than those presented in 
the case now before this court, and it is not necessary for 
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the court to consider those issues in determining this 
case. In this connection it is pointed out that thejstate¬ 
ment of facts, grounds for decision and order 6n pp. 
7-12 of the record are not those of this case, but were 
merely attached as an exhibit to appellant’s notice of 
appeal by counsel for appellant. The same thing is 
true with respect to the Examiner’s report at pp. 133- 
13S of the record, in that this is a report rendered on 
the earlier case on different issues. I 

j 

At the second hearing station WHOM made its com¬ 
parative and affirmative showing and conclusively 
proved to the satisfaction of the Commission that it 
was entitled to appellant’s facilities. 

To support our statement that an affirmative show¬ 
ing was made by WHOM and that the findings! of the 
Commission were justified, we make the following com¬ 
parison through summarizing and analyzing the evi¬ 
dence : | 

Station WHOM is operated bv the New Jersev 

jl v w 

Broadcasting Corporation, a corporation engaged ex¬ 
clusively in the broadcasting business. The sjock of 
the corporation is held by Laurent J. Tonnqle and 
Harry F. O’Melia, the former occupying the position 
of vice-president and general manager, whicli is his 
sole occupation (R. 24). Harry F. O’Melia was until 
recentlv President of the Board of Education of Jer- 
sey City, and is President of the Bergen Trust Com¬ 
pany and of the O’Melia Outdoor Advertising Com¬ 
pany. He is one of the outstanding citizens of Jersey 
City and has been active in its civic affairs for 25 years 
(R. 24, 156). The station employs an experienced 
policy and engineering consultant and has ah ample 
engineering staff (R. 24-25). It has a complete an¬ 
nouncing staff and a number of staff singers (R. 25). 

| 

I 


i 

i 

! 

i 
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Extensive outside program contacts, in addition to 
the staff maintained by the station, have been estab¬ 
lished (R. 26). The outstanding regular program of 
the station is that rendered through its cooperation 
with the Dej^artment of Education of New Jersey, con¬ 
sisting of a regular course of lectures and talks on 
matters derived from the various school courses. 
These talks are unsponsored, diversified and are given 
bv leaders in the educational life of the citv. From 
April 14, 1930, to April, 1931, 112 such programs have 
been given and in fact 30 per cent of the broadcasting 
time of the station is devoted to educational features 
(R. 26-38). The station also has commercial sponsored 
programs which contribute approximately 20 per cent 
of the operating cost. 

Quoting from Mr. Tonnele’s testimony (R. 30): 

“We are prepared to continue on this basis for 
a long time, because we feel that the station must 
first justify itself in the public estimation and 
that progress cannot be made by any continuous 
presentation of advertising announcements occa¬ 
sionally interspersed by phonograph records. This 
has been the policy of most of the stations in 
Jersev Citv and the realization that there is no 
outstanding local station has animated the man¬ 
agement of WHOM to seek to establish a broad¬ 
casting service of true community service.’’ 
(Italics ours.) 

The station also presents whatever unusual features 
can be made available in the territory and are felt to 
be of interest to the listening public. Prominent citi¬ 
zens of the community have made free and frequent 
use of the station (R. 31). The station’s participation 
in community events is active and continuous (R. 31- 
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32). Considerable effort is also made to satisfy the 
requirements of the women in the listening audience, 
with such features as a weekly women’s hour, fashion 
talks, housewife’s hour, etc. (R. 32). Station WHOM, 
in demonstrating that there is need for additional 
broadcasting facilities in the community which it 
serves, shows that it has been approached by interests 
in Montclair and also in East Orange with the request 

i 

that local studios be established at each of these points, 
in order that the same kind of community service can 

V 

be rendered as is now given to Jersey City (R. 33). 
Station WHOM, in a survey of available features, 
shows that if its application were granted it expected 
to schedule a very considerable number of hohrs per 
week from its Newark studio, as well as from its 
studios contemplated for Hackensack, Montclair and 
East Orange, and all in addition to its present schedule 
of approximately 30 hours per week from its; Jersey 
City studio (R. 34-35). Station WHOM has concluded 
arrangements to have available for its audiCnce six 
new outstanding features, two of which are commer¬ 
cially sponsored and the others sustaining (Ri. 36). 

The outstanding station serving the entire territory 
is WOR at Newark, but because it occupies! a clear 
channel assignment and maintains elaborate studios at 
New York City, and has no studios in Jersey City, it 
is strictly limited in its opportunity to render com¬ 
munity service, and considering the broadcast needs 
of the territory which WHOM proposes to sejrve as a 
local station, it must be realized that the particular 
territory is not now receiving local service at all com¬ 
mensurate with its needs (R. 37). The station is seek¬ 
ing through its request for the facilities of |WNJ to 
maintain its present ideals of community service and 


! 

i 
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program standards, and to serve the communities now 
obtaining an inferior brand of local broadcasting ser¬ 
vice with the economic advantages of consolidated 
organization (R. 38). In maintaining our position that 
the service will be improved by reason of consolidated 
facilities it is pointed out that appellant, on page 11 of 
its brief, admits the fact that WHOM, in acquiring 
the facilities of station WKBO will improve the ser¬ 
vice by reason of one management and one transmitter 
doing that which two previously attempted to do. By 
the same token WHOM contends that it would be in 
the public interest to permit it to further improve its 
service to the public by reason of one management and 
one transmitter doing that which three stations pre¬ 
viously attempted to do. 

The deficit of station WHOM during the year pro¬ 
ceeding the hearing was $30,000, of a total expenditure 
of between $80,000 and $85,000. The station is so 
adequately financed that it can continue to operate at 
a deficit to the extent of approximately $250,000 (R. 
38-39). 

Station WHOM has three studios in Jersey City, all 
equipped with modern devices for monitoring, fading, 
etc. The equipment for speech input was especially 
designed for the station and adequate facilities are 
provided for testing the condition of the equipment 
(R. 66). The station uses direct crystal control with 
duplicate crystals and automatic temperature control, 
and has improved its modulation system and antenna 
design so as to increase ten fold its field strength (R. 
67). The circuits in use in the technical equipment of 
WHOM have been approved by the Commission and 
by the Commission’s Engineering Division as suitable 
for this station, and there is nothing in the technical 
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operation of the station to indicate it is doing anything 
less than is properly to be expected (R. 113-114), even 
though such an allegation is made by appellant on 
page 8 of its brief. 

In comparison with the showing made by station 
WHOM in support of its application, we now! recite 
the facts as they exist with respect to station WNJ: 

Station WNJ is operated by the Radio Investment 
Company, Inc. The stock of the corporation is lalmost 
entirely owned by Herman Lubinsky who is itk Pres¬ 
ident and Treasurer, and who is engaged in the real 
estate business and in the operation of a store iselling 
radio sets and equipment (R. 220). A total net worth 
of station WNJ was claimed of $105,875. Of tlhis the 
real estate, listed as $35,000, is assessed at $10,000. 
Good will of the station is carried as $40,000 (Jr. 76). 
During the year preceding the hearing the station has 
given on three or four occasions ten minute talks for 
the Community Chest. The American Red Cross and 
American Legion broadcast prior to Novembei", 1930, 
and Veterans of Foreign Wars and Daughters! of the 
American Revolution broadcast prior to September, 
1930. About seven months prior to the hearing the 
station gave a program for the Sons of the Aiperican 
Revolution (R. 81). 

What might be termed as the chief educatioiial pro¬ 
gram conducted by station WNJ is one in connection 
with juvenile delinquency and methods of reducing it. 
This program is, however, a sponsored program, for 
which the station receives over $100 an hour, the spon¬ 
sor of the program using it as a basis for raising funds 
from merchants of the City of Newark (R. !81-82). 
One of the features of the station is the Alex Smith 
program, which is also known as “The Radio Question 

i 
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i 
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Box”, and which is given for two hours every Sunday 
morning (R. 93-94). Alex Smith is the nom de plume 
used bv Mr. Lubinsky during the time he answers 
questions regarding radio receivers and gives talks on 
the merchandise sold by the Radio Shop of Newark 
operated by him, stating prices and giving his opinion 
on the merits of various types of appartus (R. 232-234, 
245-246). Another of the features of station WNJ, 
and upon which appellant lays great stress, are the 
programs which are broadcast for the benefit of the 
colored people, Lithuanians, Italians, Germans, Swiss 
and Hungarians. The Lithuanian program is a block 
of time which is sold to an entrepreneur , who goes 
about among the Lithuanians and sells them portions 
of the time for such announcements as they wish to 
make. These announcements are given over the sta¬ 
tion in Lithuanian, a language not understood by the 
station staff (R. 260). 

From July 10th through September 5, 1930, station 
"WNJ deviated from its assigned frequency from 800 
to more than 8000 cycles (R. 273-282), in violation of 
a regulation of the Commission then in effect, which 
required that the assigned frequency be maintained 
to within 500 cycles. Explanations given for these 
deviations were that the crystal had developed dual 
frequency, was cracked, because of temperature varia¬ 
tions, etc. (R. 222-227). The engineer of appellant’s 
station stated that during the month of July the room 
temperature rose above the normal temperature of the 
crystal chamber, with the result that there was a varia¬ 
tion in frequency due to this change of temperature 
(R. 224). In attempting to correct the deviation in 
frequency the engineer removed the upper portion of 
the heating chamber and arranged an electric fan so 
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as to blow air upon the crystal (R. 224). An engineer 
employed by the Commission testified concerning the 
method of operation of appellant’s station, and his 
testimony shows that it is not good engineering; prac¬ 
tice to operate a crystal at a temperature that may be 
exceeded by the room temperature (R. 263). He fur¬ 
ther testified that it is not good engineering practice 
to remedy a deviation in frequency by taking the lid 
off the temperature control box and turning a fan on 
it (R. 263). Stations should have additional crystals 
maintained at the same temperature as the control 
crystal because it takes sometimes as much as twelve 
hours to get a crystal to the proper temperature (R. 
263), especially is this necessary because of the! possi¬ 
bility of cracking of the main crystal (R. 264). j 
Herman Lubinskv explained part of the frequency 
deviations of station WNJ by stating that the Crystal 
used to control the frequency of the station cracked 
during the month of August (R. 225-226) and that 
thereupon the station ground its own crystal (R. 227). 
He stated that this home made crystal was checked for 
accuracy as against an oscillator used at the station 
(R. 227). The oscillator was used for the purpose of 
checking the frequency of the transmitter, that is to 
say, the oscillator was checked against the transmitter 
and vice versa, but neither the crystal in the oscillator 
or the crystal in the transmitter has ever been checked 

i 

against any outside standard (R. 228-229). By Sep¬ 
tember, 1930, where the last group of deviations took 
place, it was discovered that the crystal which the 
station had made was not accurate (R. 224-225). The 
station has always relied upon the Department of 
Commerce to advise them if and when they are operat¬ 
ing outside the frequency assigned to the station, and 
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this is the only accurate method of crystal checking 
the station has (R. 229). The Commission’s engineer 
testified that there is absolutely no reliability to the 
method of frequency checking maintained at station 
WNJ, to wit, checking two crystals against each other 
and neither against a standard (R. 264). He stated 
that there should have been a wav of checking which 
of the crystals was off frequency, and that a broad¬ 
casting station should not be operated on a home 
ground crystal (R. 264). 

Other pertinent and undisputed engineering testi¬ 
mony was given at the hearing showing that station 
WNJ had not been operated in accordance with good 
engineering practice (R. 265-266). 

III. The Commission’s Decision is in the Public Inter¬ 
est, Convenience and Necessity. 

It has been shown that the several grounds for deci¬ 
sion upon which the Commission based its order are 
supported by substantial evidence. 

It has been shown that the applicant station is op¬ 
erated in an efficient manner and offers programs that 
are varied and of interest to the listening public, and 
it has been shown that station WNJ has not been op¬ 
erated in an efficient manner or in accordance with 
good engineering practice, and offers programs that 
are greatly inferior to the programs now being ren¬ 
dered and proposed to be rendered by the applicant. 

•Appellant has admitted many times that certain 
rules and regulations of the Commission have been vio¬ 
lated and in its brief seeks to justify certain of those 
violations by questioning the right of the Commission 
to promulgate such regulations. It is not considered 
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necessary to consume the time of this Court by Refut¬ 
ing such argument. 

Appellant in concluding its brief has cited jthree 
cases upon which it relies for substantiation of itk con¬ 
tentions. Intervener does not agree with appellant 
and shows that: 

1. In Chicago Federation of Labor v. Federal Radio 
Commission, 59 App. D. C. 333, 41 F. (2d) 422, the 
Court said: 


“It is not consistent with public convenience, 
interest or necessitv that meritorious stations * * * 
should be deprived of broadcasting privileges 
when once granted to them, * * unless cledr and 

sound reasons of public policy demand such ac¬ 
tion. The cause of independent broadcasting in 
general would be seriously endangered and pub¬ 
lic interests correspondingly prejudiced if the 
licenses of established stations should arbitrarily 
be withdrawn from them and appropriated Ito the 
use of other stations. This statement does not 
imply any derogation of the controlling rule that 
all broadcasting privileges are held subject to the 
reasonable regulatory power of the United States, 
and that the public convenience, interest and ne¬ 
cessity are the paramount considerations.” (Ital¬ 
ics ours) 

7 
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It has been conclusively shown that station IWNJ 
is not a meritorious one and that its facilities liaVe not 
been arbitrarily withdrawn by the Commission and 
assigned to the use of another station. 

2. Appellant, in stating “that the paramount public 
interest must be considered rather than the interest of 
a particular station, particularly where that station is 
operated as an adjunct to a billboard advertising 
agency” cites the case of KFKB Broadcasting Asso- 


i 
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elation, hie., v. Federal Radio Commission, 60 App. 
D. C. 79, 47 F. (2d) 670. 

The record does not show that station WHOM is 
being operated as an adjunct of a billboard advertis¬ 
ing agency. The record shows that one of the stock¬ 
holders of the New Jersey Broadcasting Corporation, 
licensee of station WHOM, owns a separate business 
enterprise known as the O’Mclia Outdoor Advertising- 
Company (R. 40), which advertising company pays 
for its programs broadcast over station WHOM (R. 
41), consisting of one-half hour per week (R. 53). 

3. The decision rendered bv this Court in the case 

& 

of Woodmen of the World Life Insurance Association 

v. Federal Radio Commission, - App. D. C. -, 

57 F. (2d) 420, is also cited by appellant, apparently 
to support its contention that the paramount public 
interest must be considered rather than the interests 
of a particular station. 

In that case station WOW made application to use 
additional time and requested that the Commission 
withdraw that additional time from an existing sta- 
tion. The Court said: 

“It is true that station WOW would be ben¬ 
efited by such arrangement, but it is doubtful 
whether the public would be substantially ben¬ 
efited thereby. * * * The respective stations have 
performed useful public service, and doubtless can 
continue to do so, under the present allocation.’’ 

This Court in Chicago Federation of Labor v. Fed¬ 
eral Radio Commission, supra, held that public inter¬ 
est, convenience and necessity is the paramount con¬ 
sideration, and therefore, in the case now before this 
Court it will be seen from the facts contained in the 



I 


I 


* 

I 

record that the public would be substantially ben¬ 
efited by granting to station WHOM the hoursj used 
by station WNJ, in that WNJ is not now performing 
a useful public service and no assurance is had that it 
can ever perform such service. 

j 

i 

CONCLUSIONS. | 

i 

This Court has held that the Commission has an 
undoubted right to take note of the past conduct of a 
station, and that the Commission is obliged to refuse 
a license if the operation of a station has not Served 
public interest (see KFKB Broadcasting Association, 
Inc., v. Federal Radio Commission, supra), ai}d fol¬ 
lowing this rule it is clear that the Commission is 
obliged to discontinue a station already in operation 
if a greater public service would result by assigning 
its facilities to another station elsewhere. It has been 
shown that the findings of fact of the Commission in 
this case are amply supported by the evidence and 
this Court has repeatedly held that such decisions of 

the Commission must be sustained unless manifestlv 

•/ 

against the evidence. ( General Broadcasting System, 
Inc., v. Federal Radio Commission, GO App. D. jC. 64, 
47 F. (2d) 426; The Journal Company v. Federal 
Radio Commission, 60 App. D. C. 92, 48 F.i (2d) 
461.) And in Reading Broadcasting Company v\. Fed¬ 
eral Radio Commission, 60 App. D. C. 89, 48 F, (2d) 
45S, this Court held that a decision of the Commis¬ 
sion, supported by competent evidence, should be sus¬ 
tained. 

It is respectfully submitted that radio stations 
should be permitted to advance in proportion to their 
merits wherever it is found that the operation pf sta- 


! 

! 

! 


i 

i 
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tions is such that upon a comparative basis public in¬ 
terest, convenience and necessitv can be best served 
through consolidation of assigned facilities and the 
elimination of those stations which do not meet the 
standards of good broadcasting service. Such a pol¬ 
icy would certainly be in the primary interest of the 
listening public. 

Respectfully submitted, 

Paul M. Segal, 

George S. Smith, 

Attorneys for Intervener. 
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In the Court of Appeals of the District of 

Columbia 

No. 5546, Special Calendar 

i 

_ i 

Radio Investment Company, Inc. (Station 

WNJ), appellant I 

v. ! 

| 

Federal Radio Commission; New Jersey Broad- 
casting Corporation, intervener j 

_ | 

BRIEF FOR THE FEDERAL RADIO COMMISSION 


STATEMENT OF THE CASE 
A. Parties and proceedings 

i 

Radio Investment Company, Inc., is the owner 

i 

and operator of a broadcasting station located at 
Newark, New Jersey, known by the call letters 
WNJ, and heretofore licensed to operate oh the 
frequency 1450 kilocycles, with 250 watts pbwer, 
sharing time with Stations WHOM, WKBO, and 
WBMS. | 

The intervener, New Jersey Broadcasting! Cor¬ 
poration, is the owner and operator of Station 
WHOM, located at Jersey City, New Jerse^, and 
authorized to operate with 250 watts power on the 
frequency 1450 kilocycles, as one of the stations 
sharing time with Station WNJ. 

(i) 



There was filed with the Federal Radio Commis¬ 
sion on December 6,1930, an application of Station 
WHOM, which, as amended, requested unlimited 
time, i. e., the facilities of Stations WNJ, WKBO, 
and WBMS. 

Being unable to reach a finding that public inter¬ 
est, convenience, and necessity would be served by 
the granting of said application, the Commission 
designated the same for hearing, and gave due 
notice to all interested parties of the time and place 
therefor. Issues were framed and the matter in 
due course came on for hearing and was heard on 
April 22 and 23, 1931, by an Examiner appointed 
by the Commission, Station WHOM and WNJ be¬ 
ing represented by counsel. 

On July 9, 1931, the Examiner rendered his re¬ 
port, wherein he recommended that the application 
of Station WHOM be granted in so far as it re¬ 
quested the facilities of Stations WNJ and WKBO 
and denied in so far as it requested the facilities of 
Station WBMS. Exceptions to the Examiner’s 
report and a request for oral argument were season¬ 
ably filed by Stations WNJ and WKBO. There¬ 
after, on October 23, 1931, the Commission (one 
commissioner dissenting) issued its “ Statement of 
Facts, Grounds for Decision and Order” wherein 
it overruled the exceptions, denied the request for 
oral i argument and granted the application in 
accordance with the recommendation of the Exam¬ 


iner. 
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A motion for rehearing was filed October 27, 
1931, and denied by the Commission on November 
6,1931. I 

i 

On November 10, 1931, the Camith Corporation, 
licensee of Station WKBO, filed in this Court an 

j 

appeal (No. 5545) from the Commission order^ and 
at that time sought and obtained from this Court 

^ i 

j 

an order staying the Commission’s decision pend¬ 
ing the decision of this appeal. A second appeal 
(No. 5562) was filed by the same party on Decem¬ 
ber 1,1931. Thereafter, on January 30, 1932, iboth 

i 

appeals were dismissed by the appellant therein. 

This appeal was filed, and, at appellant’s request, 
an order staying the Commission’s decision pend¬ 
ing determination of this appeal issued, on Novem¬ 
ber 10, 1931. | 

B. The facts j 

i 

1. Concerning station WHOM 

Station WHOM, located at Jersey City, ;New 

/ 

Jersey, is owned and operated by the New T Jersey 
Broadcasting Corporation (R. 177, 24), the $toek 
of which is owned by Harry O’Melia and Laurent 
J. Tonnele. (R. 24.) Mr. O’Melia, an outstand¬ 
ing citizen of Jersey City, who has been abtive 
in its civic affairs for twenty-five years, is pres¬ 
ident of the Bergen Trust Company, president 
of the O’Melia Advertising Company, and a; for¬ 
mer president of the Board of Education of Jersey 
City. (R. 24.) Mr. Tonnele, vice president; and 

general manager of New Jersey Broadcasting Cor- 

! 

I 

i 
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poration (R. 23) devotes his entire time to the 
management of the station. He was for twelve 
years State Water Supply Commissioner of New 
Jersey and later engaged in the music publishing 
business and various real estate enterprises. 
(R, 24.) 

Edgar H. Felix, an expert radio engineer of wide 
experience (R. 64-65) and authority on problems 
of broadcasting-station management, is employed 
as policy and engineering consultant of the station 
(R. 24) and devotes a considerable amount of time 
thereto (R. 25, 65). The chief engineer of the 
station, J. J. Beloungy, was from 1923 to 1929 a 
member of the engineering staff of Station WEAF 
during the period that station was owned first by 
the American Telephone and Telegraph Company 
and later by the National Broadcasting Company. 
During the first two years of that period his time 
was devoted to studio-amplifier and remote-control 
problems, and he thereafter assumed the duties of 
engineer in charge of transmission. He has rebuilt 
the equipment of WHOM, and maintains a system¬ 
atic check of the condition thereof, making routine 
measurements of the quality and checking the 
adjustment of the transmitter. (R. 25, 121.) 

The chief announcer and continuity director has 
had twenty-one years’ experience in the theatrical 
business, both as an actor and as an author. (R. 
25.) Among the staff artists are two vocalists, one 
a concert artist who has appeared in recitals 



throughout the United States, France, Italy, and 
Germany and as a soloist with the New York Sym¬ 
phony Orchestra, the Mozart Opera Company, the 
Oratorio Society, and the Philadelphia Civic Opera 
Company, as well as in leading parts in numerous 
musical comedies on Broadway; the other, an artist 
who has broadcast over the majority of radio, sta¬ 
tions in the New York metropolitan area. kb. 
25-26.) I 

I 

Approximately 30% of the broadcasting time of 
WHOM is devoted to educational features. I (R. 
28.) During the two years immediately preceding 
the hearing a total of 112 programs of this classi¬ 
fication consisting of lectures by specialists in their 
respective fields, were broadcast in cooperation 
with the Department of Education. (R. 26f27.) 
The Medical Inspector and Dental Hygienist of 
the Board of Education alternate in making health 
and dental talks; the Manual Training Department 
of the Bureau of Education encourages through 
programs the practical utilization of the school 
training. (R. 28.) j 

The facilities are available to and used without 
charge by civic and charitable organizations, j (R. 
30.) The Health Department utilizes the station 
for weekly talks by prominent physicians on; mat¬ 
ters of community health, and reports of the Bu¬ 
reau of Missing Persons of the Police Department 
are broadcast. Specific time is allotted to the 
Young Womens Christian Association and the 
Council of Jewish Women; the Real Estate Board 


i 

i 
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and the New Jersey Bankers Association each use, 

•j * 

without cost, a weekly period devoted to economic 
interests of the community. (R. 29-30.) A period 
of fifteen minutes twice weekly is devoted to a re¬ 
view of world events by a political commentator, 
and a weekly period of the same duration is used 
for the interpretation of news of New Jersey state 
and city politics by a political analyst. (R. 32.) 

Entertainment programs include vocalists and 
musicians, as individuals and as groups and 
organizations, plays and special features such as 
regularly scheduled children’s programs, fashion 
talks, and matters such as new recipes of interest 
to housekeej)ers. (R. 30, 32.) About 20% of the 
operating expense of the station is derived from 
the sale of time. (R. 30.) 

The Bergen Trust Company advertises over Sta¬ 
tion WHOM, and pays for time used. At the time 
of the hearing its broadcasting was confined to a 
one and one-half minute dailv announcement, al- 
though it usually uses one-half hour per week. The 
O’Melia Advertising Company uses one-half hour 
period each week, for which it pays. (R. 53, 158.) 

It is the intention of the owner of Station 
WHOM to serve Jersey City, Newark, the Oranges, 
Montclair, Belleville, Rutherford, Passaic, Wee- 
hawken, Union City, Hackensack, and Englewood, 
all being nearby communities, which embrace a 
total population of nearly 3,000,000 people. In its 



present location the station serves Jersey 0ity,. 
Brooklyn, Montclair, the Oranges, and, to somb ex¬ 
tent, Newark. (R. 33.) Upon the recommenda¬ 
tion of Mr. Felix (R. 67), a survey of available 

| 

transmitter locations is being made with a view 
to moving the transmitter to a point which j will 
bring all of the communities listed within the high 
grade service area of the station (R. 33). 

A survey of available features and talent for 
full-time operation indicates that 45 hours weekly 
(of which 3V2 to 7 hours would be devoted to pro- 
grams prepared in cooperation with educational 
institutions, civic and community organizations) 
would be desirable from Newark. Symphony! and 
dance orchestras, bands, glee clubs, choral and in¬ 
strumental societies, as well as a limited amoupt of 
individual talent would require approximately 

l 

thirty hours per week from that point in the nature 
of sustaining programs, and about eight hours 
would be devoted to features sponsored by local 
merchants. (R. 34-35.) 

A similar survey at Hackensack indicates the de¬ 
sirability of about four hours per week of spon¬ 
sored programs, 3M> hours of civic, community^ and 
educational matters, and 14 hours devoted to local 
talent and features from that point. Montblair 
and East Orange afford program material for ap¬ 
proximately 3Vz hours of community, civic,! and 

j 

educational matter, and 20 hours sustaining, ftvith 
little or no sponsored features. (R. 35.) 

141202—32 - 2 
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The assets of the licensee of Station WHOM con¬ 
sist of a modern transmitter and equipment valued 
at $20,000 and studios valued at $7,000 or $8,000. 
(R. 42.) It has sufficient cash to meet its current 
obligations (R. 52), and Mr. O’Melia, who has as¬ 
sets in excess of one million dollars (R. 54), will 
continue to finance the station to the extent of 
$250,000 (R. 39, 157). 

Station WHOM was operated during the last 
year at a deficit of $30,000, total expenditures dur¬ 
ing that period amounting to $80,000 to $85,000. 
(R. 38.) 

The requirement that Station WHOM share time 
with three other stations has been a serious handi¬ 
cap and it appears impossible to maintain the pres¬ 
ent program standard without suffering substantial 
deficits. The activities of the station have been 
hampered and its growth retarded by this require¬ 
ment. (R. 32, 37-38.) 

2. Concerning station WNJ 

Station WNJ, located at Newark, New Jersey, is 
•owned and operated by the Radio Investment Com¬ 
pany, Inc. (R. 177), the stock of which is owned 
almost entirely by Herman Lubinsky (R. 77, 
220), who is engaged in the real estate business and 
in the operation of a radio store selling receiving 
sets and equipment (R. 220, 245). Assets of 
licensee corporation consist of station equipment 
valued at $35,000, the good-will of the station, 
$40,000; real estate valued at $35,000, assessed for 
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I 
I 

i 

I 

i 

i 

purposes of taxation at $10,000, and subject:to a 
mortgage of $10,000; automobiles $2,300; and 
stocks, bonds, and cash on hand $4,174. (R.|76.) 

The station has been operated at a substantial profit 
until recently. (R. 238, 239.) j 

The transmitter of this station is located |in a 
residence formerly occupied by Mr. Lubinsky as a 
home. (R. 80.) 

The station has been used by community! and 
charitable organizations (R. 80-81), the time being 
paid for in most instances (R. 84-85). The most 
prominent program of the station is a radio ques¬ 
tion box featuring talks by Mr. Lubinsky under the 
name of ‘‘Alec Smith,” and occupying two hours 

i 

each Sunday morning and one-half hour Thursday 
night. (R. 94, 262.) This feature is also used! dur¬ 
ing such other periods as the time is available*! (R. 
261.) During this broadcast questions regarding 

I 

radio receivers and their operation are answered, 
prices quoted and opinions given on 4 various 
types of radio apparatus described by name.I (R. 
93-95, 233.) j 

Using the name “Alec Smith,” Mr. Lubinsky 
extends his discussion to the Federal Radio Com¬ 
mission, its policies, pending cases, and applica¬ 
tions (R. 234-235) ; he solicits letters (R. *245) ; 

i 

does much direct advertising, and quotes prides of 
merchandise sold in his store (R. 235). 

A Lithuanian program is featured by the station, 
the time being sold to an individual who solicits 
advertisers, sells the time and produces the pro- 

| 

I 

i 

! 
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grams. They are announced in the Lithuanian 
language, and the management of the station is 
unaware of the contents of these announcements. 
(R. 260.) 

One of the best features of the station consists 
of a program on the subject of juvenile delinquency. 
An employee of the station solicits funds for pro¬ 
ducing that program and the station receives pay¬ 
ment therefor in excess of its regular rate. (R. 
81-83.) A large percentage of its time is devoted 
to commercial announcements interspersed with 
phonograph records. (R. 261.) 

On July 10, August 7 and 21, and September 4 
and 5, 1930, Station WNJ deviated from its as¬ 
signed frequency to an extent of from 800 to more 
than 8,000 cycles, although Commission regulations 
then in existence required maintenance of fre¬ 
quency within 500 cycles. (R. 273, 275, 276, 280, 
282.) These deviations were not due to causes 
beyond the control of the licensee. (R. 268.) 

It w’as explained that some of these deviations 
were caused by a crystal cracking and developing a 
dual frequency, and that in other cases the room 
temperature exceeded the crystal chamber tempera¬ 
ture. (R. 221-222.) At that time the crystal 
chamber temperature was maintained at thirty de¬ 
grees Centigrade and during the month of July the 
room temperature rose above the normal tempera¬ 
ture of the crvstal chamber with the result that the 

«/ 

frequency varied. (R. 223-224.) Under these 
circumstances the upper portion of the heating 
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I 

chamber was removed and an electric fan directed 

i 

upon the crystal for the purpose of reducing the 
temperature. (R. 224.) It is not good engineer¬ 
ing practice to maintain a crystal at a temperature 
which may be exceeded by the room temperature, 
nor is it sound practice to attempt to reduce! the 
crystal temperature by directing a fan upoii it. 
(R. 263-264.) j 

During the time that difficulty was experienced 
in maintaining the frequency of Station WNJ a 
new crystal was ground by employees of the station 
(R. 227, 229), and checked for accuracy against a 
crystal contained in an oscillator at the station 
which had not been checked against any laboratory 
standard. The station attempts to insure the; fre¬ 
quencies of its crystals by checking them one 
against the other (R. 229) although this method is 
unreliable inasmuch as there is no assurance ithat 
the one being used as a standard is correct (R. 264). 

On August 24 and October 4 and 11,1930, phono- 

! 

graph records were broadcast over Station WNJ 
without the announcements required by Coihmis- 
sion regulations being made. (R. 278, 283-287.) 

Prior to the hearing of December 17, 1930,! Sta¬ 
tion WNJ was actually operated with a power! out¬ 
put of 272.5 watts despite the fact the power author- 
ized in its license was 250 watts, and it was not 
until that date that Mr. Lubinsky knew of the ex¬ 
istence of the Commission’s order providing meth¬ 
ods of calculating power. (R. 265.) 


i 

i 
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II 

ARGUMENT 

Iii the interests of clarity and brevity no attempt 
will be made to answer appellant’s brief as writ¬ 
ten, but each of the contentions, as we understand 
them, will be treated separately in the following 
paragraphs. 

A. Commission action granting renewal license to WNJ is 

not decisive of this case 

On December 17 and 18, 1930, a hearing was held 
before an Examiner of the Commission for the 
purpose of determining, among other things, 
whether or not a renewal of license for the opera¬ 
tion of Station WNJ should be granted. At that 
time it was shown that Station WNJ had used 
power in excess of that authorized by its license; 
phonograph records had not been announced as 
required by Commission regulations; due to causes 
within the control of the licensee, the station had on 
at least eight occasions deviated from its assigned 
frequency greatly in excess of the tolerance per¬ 
mitted by Commission regulations; and had not 
been maintained in keeping with the progress of 
the radio art. The Commission granted a renewal 
license. (R. 7-12.) Evidence of these facts was of¬ 
fered and received by the Commission in the pres¬ 
ent case and considered by it in reaching the 
decison now the subject of appeal. 

Appellant contends that the Commission, having 
granted a renewal license despite the violations 
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shown, erred in again considering such violations 

in this case. | 

; 

The fallacy of this contention is at once apparent 
upon comparison of the issues involved in the two 
cases. In the first the Commission was called upon 
to determine whether the public interest would be 
best served by (1) permitting the continued opera¬ 
tion of Station WNJ and the reception by the pub- 
lie of such service as was being rendered by it, or 
(2) by refusing to authorize continuance of! the 

i 

station, with the result that no service would be re¬ 
ceived from the assignment used by it. It should 
be borne in mind that there was involved in that 
case no application for Station WXJ’s facilities, 
and none of the programs broadcast by it were 
found inimical to the public interest. The full 
force and effect of the Commission’s action was a 
determination that the programs of Station WNJ 

were more desirable than a complete absence of 

; 

service from its assignment. 

In the present case Station WHOM applied for 
the assignment licensed to Station WNJ. Thus the 
Commission was required to determine which 
would better serve public interest: The continued 
use of the assignment by Station WNJ, or the 
granting thereof to Station WHOM. This neces¬ 
sarily involved a comparison of the two stations, 
and the past history and conduct of each station 
was material and relevant. (KFKB Broadcasting 
Association, Inc., v. Federal Radio Commission, 60 
App. D. C. 79; 47 Fed. (2d) 670.) The evidence 
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of violations of law and regulations by Station 
WNJ was a part of the history of the station and 
as such was properly admitted and considered by 
the Commission in reaching its decision in this 
case. 

We agree with counsel for appellant that the 
issues in the two cases are entirely different (R. 61, 
62) and submit that the action of the Commission 
in granting the application of Station WHOM for 
the facilities of Station WNJ as the result of the 
hearing of April 22 and 23,1931, is not inconsistent 
with its action in granting a renewal license to Sta¬ 
tion WNJ as the result of the hearing of Decem¬ 
ber 17 and 18, 1930. 

B. The commission did not err in its rulings 
1. Extracts from transcript of prior hearing were properly admitted 

Appellant offered in evidence upon the hearing 
of this case certified copies of certain extracts from 
the transcript of the hearing of December 17 and 
18, 1930, in which Station WHOM was a party re¬ 
spondent, and Station WHOM renewed its motion 
theretofore made to incorporate the entire tran¬ 
script of the prior hearing in this record. The ex¬ 
tracts offered by appellant were received and the 
motion of Station WHOM denied. (R. 101-104.) 
Station WHOM sought leave to submit relevant 
and material extracts from the hearing of Decem¬ 
ber 17 and 18, 1930, dealing with the technical 
operation and history of WNJ, its programs and 
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financial status, within a fixed time. (R. 104-105.) 
Appellant expressly consenting thereto (R. 105), 
the request was granted, and certified copies o£| ex¬ 
tracts from said transcript, referred to as Appli¬ 
cant’s Supplementary Exhibit No. 1, were filed sub¬ 
sequent to the hearing and within the time allowed. 

Thereafter appellant filed its motion to strike the 
exhibit from the record and now, on appeal, charges 
error in the admission thereof. Appellant does not 
contend that the evidence was incompetent, irrele- 

i 

vant, or immaterial, but objects to the manner of 
its introduction. 

This Court has heretofore held that the Commis¬ 
sion in its hearings is not bound by the strict rules 
of evidence. (Technical Radio Laboratory v. Fed¬ 
eral Radio Commission, 59 App. D. C. 125; 30 F. 
(2d) 111.) Certainly it requires no argument to 
justify the action of the Commission in receiving 
evidence with the consent of the parties, and a^pel- 
lant will not now be heard to object to an act of its 
own doing. 

2. Appellant’s motion for rehearing was properly denied 

j 

Subsequent to the decision of the Commissidn in 
this case, the appellant filed a motion for rehearing, 
based in part only upon allegations of newly dis¬ 
covered evidence. Appellant charges as error the 
action of the Commission in denying that motion. 

It is a well-settled rule of law that the disposal 
of a motion for rehearing is purely discretionary 

i 
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and will not be reviewed bv this court, with the 
possible exception of a case where the discretion 
has clearly been abused. 

In Chester v. Morgan (11 App. D. C., 435), at 
page 440, this Court said: 

It is well settled law’ that the matter of 
rehearing, and of granting or refusing leave 
to amend, is w’holly discretionary with the 
justice w’ho hears the cause, and is not sub¬ 
ject to review’ in an appellate tribunal. 

And in Richards v. Meissner (24 App. D. C. 305), 
an appeal from a decision of the Commissioner of 
Patents in an interference case, this Court said, 
page 309: 

The reopening of a cause for introduction 
of newiy discovered evidence is always a 
matter for the trial court, and is in its dis¬ 
cretion; and that, discretion is not subject 
to review’ in a purely appellate tribunal, such 
as this court is. 

In Dunbar v. Scliellenger (29 App. D. C. 129), 
likewise an appeal from a decision of the Commis¬ 
sioner of Patents, this Court, after quoting the 
foregoing extract from the case of Richards v. 
Meissner, supra, said, page 139: 

In view of the character of these cases, we 
think that the exercise of discretion in re¬ 
fusing to reopen a case for the introduction 
of newly discovered evidence might be the 
subject of review and correction when un¬ 
doubtedly abused and productive of palpable 
injustice . (Italics ours.) 
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i 

While it is the purpose of the Commission to 
endeavor in every way to safeguard the interest of 
the parties appearing before it, it must at the same 
time adopt such procedure as will lead to an!ef¬ 
ficient and final determination of the cases pending 
before it. The Commission carefully considered 

i 

the motion for rehearing in the light of all the facts 
in this case and, in its discretion, denied that mo¬ 
tion. The Commission is not shown to have abuised 
its discretion in the case at bar. 

i 

C. The commission’s findings of facts, being supported by 
substantial evidence, are conclusive, and will be isus- 
tained by this court 

The statute provides that “ findings of fact by the 
commission, if supported by substantial evidence, 
shall be conclusive unless it shall clearly appear 
that the findings of the commission are arbitrary 
or capricious.’’ 

i 

Radio Act of 1927, as amended, 46 Stat. 
844, Sec. 16 (d). j 

Woodmen of the World Life Insurance 
Association v. Federal Radio Commission, 
— App. D. C. —; 57 F (2d) 420. j 
Braky v. Federal Radio Commission, — 
App. D. C. —; 59 F (2d) 879. j 

Davidson v. Federal Radio Commission . 
No. 5528, Opinion of this Court, May! 16, 
1932, not yet reported. 

The facts found by the Commission appear in its 
Statement of Facts and Grounds for Decision (R. 
199-205), and are supported by substantial evidence 
as set forth in this brief (pp. 3-11). 

| 

i 

i 

i 

! 

i 



18 


D. The authorities cited by appellant are inapplicable to 

this case 

In support of its contention that the Commission 
erred in granting the application of Station 
WHOM for the facilities of Station WNJ, appel¬ 
lant cites the cases of Chicago Federation of Labor 
v. Federal Radio Commission (59 App. D. C. 333; 
41 F. (2d) 422), and Woodmen of the World Life 
Insurance Association v. Federal Radio Commis¬ 
sion (57 F. (2d) 420, 421). 

The language used by the court in the former 
case follows: 

It is not consistent with true public con¬ 
venience, interest, or necessity, that merito¬ 
rious stations like WBBM and KFAB 
should be deprived of broadcasting privi¬ 
leges when once granted to them, which they 
have at great cost prepared themselves to 
exercise, unless clear and sound reasons of 
public policy demand such action. (Italics 
ours.) 

It is the contention of the Commission that the 
appellant in this case does not come within the class 
of stations referred to in the italicized portion of 
the foregoing quotation. The decision of this court 
in the Woodmen of the World case has no bearing 
upon the present decision, the language of the court 
in that case dealing as it does with the arbitrary 
withdrawal of the facilities of one station and the 
appropriation thereof to the use of another. 

Based upon an assumption that the record shows 
Station WHOM to be operated as an adjunct of a 
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i 

i 

billboard advertising agency, appellant cites the 
case of KFKB Broadcasting Association, Inc., v. 
Federal Radio Commission (60 App. D. C. 79; 
47 F. (2d) 670.) The evidence adduced in this case 

i 

and the Commission’s findings thereon do not sup¬ 
port the contention that Station WHOM is a mere 
adjunct of such agency. 

i 

III 

| 

CONCLUSION 

i 

i 

i 

This Court will take cognizance of the fact that 
when the Federal Radio Commission came into 

being, there were in existence more radio broad¬ 
casting stations than could be accommodated! in 
the band of radio facilities assigned to that seryice 
in such a manner as to permit the individual sta¬ 
tions to render the best possible service. In at¬ 
tempting to bring a semblance of order out of the 
chaotic situation, it became necessary for the Com¬ 
mission to require some stations to share time. The 
two stations involved in the case at bar share time 
with each other and with two additional stations. 
The service winch the public receives from a 

i 

commercial broadcasting station naturally depends 
upon the sale of time and the financial return iob- 
tained from that source. In a situation where four 
stations share time upon a common frequency,! as 
in this case, the cost of maintenance of the broad- 
casting service is in the neighborhood of four times 
the maintenance cost of one station. Each of |the 
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stations involved has its own transmitter and 
equipment, its own studios, its own technical and 
administrative employees. Clearly the operation 
of four stations upon one frequency assignment is 
uneconomical and the service to the public suffers 
as the result of a four-wav division of time. 

In the instant case we have two stations, one of 
which, Station WNJ, has been in operation under 
the same management since 1923. Its past history 
and its present service clearly indicate a failure to 
maintain progress with the advance of the radio art 
and to render a substantial service to the public 
with the facilities assigned to it. On the other 
hand, Station WHOM has been controlled by the 
present licensee only since 1931. The record dis¬ 
closes that the service rendered by it has been im¬ 
proved rapidly in that short period of time and 
that a substantial service is now rendered the 
public. 

It is respectfully submitted that the Commis¬ 
sion’s findings of facts are supported by substan¬ 
tial evidence, that its decision is neither inconsist¬ 
ent, arbitrary or capricious, and should in all 
things, be affirmed by this Honorable Court. 

D. M. Patrick, 

General Counsel . 

Kalph L. Walker, 

Assistant Counsel. 
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